Annual Convention Opens 


Wednesday, August 17, 1955, the Fifteenth Annual Convention of 
the Federation opens in beautiful Washington, D C., at the distinguished 
Sheraton-Park Hotel. Most of the activities of the convention will be con- 
ducted in the hotel’s lovely rooms and spacious grounds, but entertainment 
arrangements have been made to satisfy every conceivable desire, and with 
ample leisure time for personal sight-seeing, visiting and shopping. The 
officers have assembled outstanding panel speakers covering many facets of 
law-insurance problems. Here is your opportunity not only to renew old, 
but to make many new friends both in the legal and in the insurance fields. 
As will be observed, a complete program is also planned for the wives of 
members and for children. It is to be a complete family program so that 
all may be entertained, and parents may relax knowing that their children 
are not bored. Please note that there is a reservation charge of $15 per 
adult to help defray the planned entertainment expense. Mail in your 
reservation NOW. The Federation registration card should be sent to 
Robert T. Luce, Secretary; hotel reservations should be made directly with 
the Sheraton-Park Hotel. 








Message From Our President 


At the Federation of Insurance Counsel Convention, which will be 
held from August 17th to August 19th, 1955, at the Sheraton-Park Hotel. 
Washington. D. C., there will be assembled members from all sections of 
the United States and from the Dominion of Canada to meet and greet 
other members and our respective guests. The occasion should be a mem- 
orable one. The program which has been prepared will contain a number 
of distinguished international personages, and topics of great interest to 
our members and their guests will be under advisement. 

Certainly, today, everyone in the United States is interested in the 
Salk vaccine. Accordingly, we will have an address by Dr. David E. Price, 
Assistant Surgeon General of the United States, on the Salk vaccine. Dr. 
Price has said that he would not prepare his address until August Ist in 
view of the fact that the experiments, analyses, observations and reports 
with respect to the Salk vaccine as an anti-toxin for poliomyelitis are in 
such a flexible state that he wished to have his address keyed to the minute 
of its delivery. 

The President of the Chamber of Commerce of the United States, Hon. 
Boyd Campbell, will address us on the “‘Stewardship of Free Enterprise.”’ 
Mr. Campbell has upon his desk more than one thousand invitations to 
speak in divers sections of the country. We of the Federation are highly 
honored that he has accepted our invitation to appear on our program. 

The recent conference of the heads of State of the Big Four Powers 
at Geneva, Switzerland, has highlighted among other things, the interna- 
tional interest in the atomic bomb and atomic energy. We have planned 
a panel forum on our Convention program: ““The Role of Insurance in 
the Atomic Age.’’ Among the panel participants will be Hon. Clark Vogel, 
Deputy Counsel of the Atomic Energy Commission; Kenneth E. Black, 
President of The Home Insurance Company, and Hubert W. Yount, Vice- 
President of the Liberty Mutual Insurance Company, with Brigadier Gen- 
eral J. Harry LaBrum as Moderator. 

Hon. Clarence Davis, Under-Secretary of the Interior, Hon. Stanley 
Barnes, Assistant to the Attorney General of the United States, Anti-Trust 
Division, and Sir Charles Pote-Hunt of London, England will deliver 
addresses. 

Another Convention highlight will be the panel forum: ‘“The Insur- 
ance Lawyer.”’ The participants upon this panel and their topics will be: 
Richard C. Chilcott, Vice-President of the Farm Bureau Mutual Automo- 
bile Insurance Company, Columbus, Ohio—‘‘As an Insurance Company 
Sees Its Trial Counsel’’; Frank Purvis, Jr., Vice-President and Assistant 
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General Counsel, Pan-American Life Insurance Company, New Orleans, 
La.—‘The Lawyer in Life’; Francis H. Kelly of Kemper Insurance, Chi- 
cago—‘‘Analysis of the Defense Counsel by the Re-Insurance Carrier”; 
Wyatt Jacobs, of the firm of Jacobs, Miller, Hopkins & Rooney, Chicago 
—‘‘Demonstrative Evidence for the Defendant’; Kenneth M. Wormwood, 
of the firm of Wolvington & Wormwood, Denver, Colorado—‘‘Practical 
Problems Facing Defense Trial Counsel’’; and John W. Sweet, of the firm 
of Sweet, Wolf & Merrick, Seattle, Washington—“‘Attorney-Client-Insur- 
ance Company Relations.” The Moderator on this panel will be Major 
T. Bell, of the firm of Orgain, Bell & Tucker, Beaumont, Texas. 

We will have other addresses by many eminent and scholarly author- 
ities of the country, including: ““The Other Insurer Declines’ by Sam H. 
Hood, Jr., of the firm of Fulbright, Crooker, Freeman, Bates & Jaworski, 
Houston, Texas; “insurance Problems Before the Federal Trade Commis- 
sion” by Ralph E. Becker of Washington, D. C.; ““The Trend Towards 
the Guaranteed Annual Wage’’ by Sam H. Copelin of Philadelphia; ‘“The 
Insurance Company, Its Counsel and the Doctor’ by Fred L. Lewis, Dean 
of Drake University Law School, Des Moines, Iowa, and ‘“The Trial of 
a Medical Malpractice Case’’ by William A. Martin of the firm of Martin, 
Clearwater and Bell, New York City. 

The Convention will conclude with our banquet on Friday, August 
19th, 1955, with an address by one of the great orators of the country— 
Hon. Robert Farley, President of the Mississippi Bar Association and Dean 
of the Mississippi Law School. 

In the meantime, we have some marvelous recreational activities for the 
ladies, children, their guests and our members. These will include a fashion 
show for the ladies, golf at the Kenwood Golf and Country Club, a base- 
ball game between the Washington Senators and the Baltimore Orioles, a 
sightseeing tour which will include luncheon in Alexandria, Virginia, and 
return by boat, cocktail parties and receptions for the adults with Shirley 
Temples for the youngsters. 

It is a Convention which, from beginning to end, should be a source 
of delight to all who are fortunate enough to attend. The Sheraton-Park 
Hotel in Washington has been completely remodeled with all facilities air- 
conditioned. It has the largest and most modern auditorium in the United 
States. The food is excellent and the prices extremely modest. Further- 
more, Washington, with its beautiful parks, its National monuments and 
other historic sights, presents features for day and evening tours, for oppor- 
tunities to meet national and international celebrities; above all, a glorious 
rendevouz for the insurance executives and lawyers who will gather at the 
Convention under such friendly and congenial auspices. 

I hope that every member of the Federation will try to be there with 
the members of his family. 
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PROGRAM 


Fifteenth Annual Convention 


SHERATON-PARK HOTEL 
WASHINGTON, D. C. 


* * x 


Wednesday, August 17, 1955 


MORNING 
9:30 Registration of members. 
10:30 Meeting of Officers and Board of Governors in President’s Suite. 


AFTERNOON 
12:30 Luncheon—Continental Room. 
Address of welcome—Hon. Stanley N. Barnes, Assistant to the 
Attorney General of the United States, Washington, D. C. 


2:30 Business Session—Burgundy Room. 
Addresses: 


“The Other Insurer Declines’’—Sam H. Hood, Jr., of the firm of 
Fulbright, Crooker, Freeman, Bates & Jaworski, Houston, Texas. 





“Insurance Problems Before the Federal Trade Commission’’— 
Ralph E. Becker, Washington, D. C. 
‘ “The Trend Towards the Guaranteed Annual Wage’’—Sam H. 
Copelin, Philadelphia, Pa. 
EVENING 
7:00 Reception of Officers and Board of Governors, for members and | 
guests in Continental Room, followed by buffet. | 
| 


Thursday, August 18, 1955 
MORNING 
8:30 Breakfast meeting of Officers and Board of Governors in the Pres- 
ident’s suite. 
9:30 Panel Forum, ‘“The Insurance Lawyer’’—Burgundy Room. 
Moderator—Major T. Bell, of the firm of Orgain, Bell & 
Tucker, Beaumont, Texas 
“As an Insurance Company Sees Its Trial Counsel’’—Richard C. | 
Chilcott, Vice-President in Charge of Claims, The Farm Bureau ) 
Mutual Automobile Insurance Company, Columbus, Ohio. 
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“The Lawyer in Life’’-—Frank Purvis, Jr., Vice-President and As- 
sistant General Counsel, Pan-American Life Insurance Company, 
New Orleans, La. 

‘Analysis of the Defense Counsel by the Re-Insurance Carrier’’— 
Francis H. Kelly of Kemper Insurance, Chicago, IIl. 
“(Demonstrative Evidence for the Defendant’—-Wyatt Jacobs, of 
the firm of Jacobs, Miller, Hopkins & Rooney, Chicago, III. 
“Practical Problems Facing Defense Trial Counsel’’—Kenneth M. 
Wormwood, of the firm of Wolvington & Wormwood, Denver, 
Colo. 

‘Attorney - Client - Insurance Company Relations’’ — John W. 
Sweet, of the firm of Sweet, Wolf & Merrick, Seattle, Wash. 


10:45 Coffee break. 


AFTERNOON 


12:30 Luncheon—Continental Room. 


2:30 


Addresses: 
Hon. Clarence A. Davis, Under-Secretary of the Interior of the 
United States, Washington, D. C. 
Sir Charles Pote-Hunt, Q. C., London, England. 


Business Session—Burgundy Room. 

Addresses: 
“Salk Vaccine’’-—Dr. David E. Price, Assistant Surgeon General 
of the United States, Washington, D. C. 
‘The Insurance Company, Its Counsel and the Doctor’’—Fred L. 
Lewis, Dean of Drake University Law School, Des Moines, Iowa. 


“The Trial of a Medical Malpractice Case’’-—William A. Martin, 
of the firm of Martin, Clearwater and Bell, New York, N. Y. 


EVENING 
Boat ride on the Potomac, sightseeing, theatres and other special 
recreational features, although, primarily, the evening will be gen- 
erally free for individual plans of our members and their guests. 


Friday, August 19, 1955 
MORNING 
Breakfast meeting of the Officers and Board of Governors in Pres- 
ident’s suite. 
Business Session—Burgundy Room. 
Panel Forum—‘‘The Role of Insurance in the Atomic Age.” 
Moderator—J. Harry LaBrum, Brigadier General of the United 
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States Army Reserve, member of the firm of LaBrum & Doak, 
Philadelphia, Pa. 
Hon. Clark Vogel, Deputy Counsel, Atomic Energy Commission, 
Washington, D. C. 
Kenneth E. Black, President, Home Insurance Company, New 
York, N. Y. 
Hubert W. Yount, Vice-President, Liberty Mutual Insurance 
Company, Boston, Mass. 
Address: 
“Stewardship of Free Enterprise’’-—-Boyd Campbell, President, 
Chamber of Commerce of the United States. 
Amendments to By-Laws. 


Reports of Committees. 
Election of Officers. 


10:45 Coffee break. 


AFTERNOON 
Afternoon for sightseeing, golf, swimming, bridge and other recre- 
ational pursuits. 


6:30 President’s reception and presentation of newly elected Officers— 


Caribar Room. 


7:30 Banquet—Continental Room. 


Address—Hon. Robert Farley, President of the Bar Association of 
the State of Mississippi and Dean of Mississippi Law School. 
Presentation of George Henry Tyne Award by President James 
Dempsey to John Alan Appleman. 
Installation of newly elected Officers. 
Dancing. 

Saturday, August 20, 1955 

MORNING 


9:30 Breakfast for newly elected Officers and Board of Governors in 


President’s suite. 


WOMEN’S PROGRAM 
WEDNESDAY, AUGUST 17, 1955 
MORNING 


9:30-12:30 Registration 


AFTERNOON 


12:30 Joint Luncheon with Members 
2:00 Fashion Show and Bridge, with light talk by Dale Messick (Mrs. 





Oscar Strom), creator of ‘Brenda Starr’ 
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EVENING 
7:00 Reception and Buffet Supper 


THURSDAY, AUGUST 18, 1955 
MORNING 
9:00-12:00 Free Time for Shopping or Golf at Kenwood Golf and 
Country Club 
AFTERNOON 
12:00 Women’s Luncheon 
1:30 Baseball, Baltimore at Washington, or may attend address of Dr. 
Price on “Salk Vaccine’’ 


FRIDAY, AUGUST 19, 1955 

9:30 All-day tour (including luncheon) of Washington, Arlington, 
Alexandria and Mount Vernon. It includes a view of the gleaming 
marble offices of the FBI, National Archives, National Gallery of 
Art, Supreme Court, the United States Capitol, including the ro- 
tunda, House and Senate chambers, and a view of Congress if in 
session; White House—East Wing, or social wing, viewing the 
main dining room, Green Room, Blue Room, Red Room, and main 
foyer; Lincoln Memorial—a visit of the interior presents the im- 
pressive sixteen-foot marble statue of Lincoln; Arlington Cemetery 
—the National Memorial Cemetery. Entering Arlington there is 
viewed the Lee Mansion, grave of General Pershing, and a stop to 
visit at the Amphitheatre and Tomb of the Unknown Soldier. 
After a pleasant luncheon in Alexandria‘'a tour is made of this 
quaint and historic city, visiting Christ Church and the George 
Washington Masonic Memorial. Leaving Alexandria via scenic 
Memorial Highway, the tour continues to Mount Vernon. There 
ample time is spent visiting the house, grounds, and tomb of George 
and Martha Washington. Tour arranged to permit return by 
steamer. 

EVENING 


6:30 President’s Reception and Cocktail Party 
7:30 Banquet in Continental Room, followed by dancing 


CHILDREN’S PROGRAM 
A children’s program is being worked out under the supervision of 
George A. Wilson, Des Moines, Iowa, and entertainment for the children 
will be available for the convenience of our members and their wives. Of 
necessity, the details cannot be worked out until full information is avail- 
able as to the number of children who will attend, and their ages. 
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Notice of 
Proposed By-Laws Amendment 


At the meeting of the Board of Governors of the Federation of Insur- 
ance Counsel in Washington, D. C., February 12, 1955, the Federation 
Quarterly and the work required to insure the maintenance of its high 
quality were discussed. It was unanimously decided that the editorial duties 
should be divorced from the administrative operations of the Federation, 
and the hardship which had voluntarily been assumed by various members 
in past years in the acquisition of material, editing and publication of the 
Quarterly be eliminated. Therefore, the following Amendment to the By- 
Laws was drafted for submission to the members at the Convention next 
August, providing a paid Editor selected by the President with the approval 
of the Governors at a salary to be determined by them, and who would be 
subject to the supervision of the Executive Officers. Therefore, in accordance 
with the said By-Laws, formal notice is herewith given by the Secretary 
of such Amendment for ratification by the members at the Fifteenth An- 
nual Convention, August 17 to 19, 1955: 


ARTICLE. VIJ—Quarterly, Section (b): 


“The President, each year, with the approval of the Board of Gov- 
ernors, may select an Editor of the Quarterly, who shall serve 
under the supervision of the Executive Officers of the Federation 
of Insurance Counsel and receive an annual salary to be deter- 
mined by the Board of Governors. The President shall be em- 
powered to appoint a Committee to assist such Editor in the 
compilation of the Quarterly and to function in the event of 
incapacity of such Editor.” 


ROBERT T. LUCE, Secretary 
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Report of George Henry Tyne 
Award Committee 


ie 1950, GEORGE HENRY TYNE of Nashville, 
Tennessee, President of the Federation from 1948-50, to perpetuate the 
ideals of the Federation, created an annual award to be presented to the 
individual who had rendered most distinguished service in, or made an 
outstanding contribution to, the joint field in which our members are so 
deeply interested—law and insurance. This award is made in the form of 
a plaque, designed for the purpose of symbolizing these objectives. A 
photograph of this plaque appears upon the preceding page. 

In past years, there have always been several persons nominated as 
possible recipients of the award, all men of high stature—and the final 
selection was determined only after considerable debate and with no com- 
plete concert of opinion. Your committee and the officers and governors 
of this organization began their work last fall to determine the person 
most deserving for 1955. It was decided to lay the suggestions submitted 
by each member, from his own study, before the midwinter meeting of 
officers in Washington, D. C. 

At that time, prior to discussing the merits of any particular person, 
all officers, governors, and committee members present were asked to write 
their suggestions upon individual ballots, so that all nominees could be 
fully discussed in open meeting. When the ballots were collected, it was 
found that every one of them bore a single name—that of our own past 
president—John Alan Appleman. 

John Alan Appleman needs no introduction to the legal-insurance 
fraternity, least of all to our own members. Following receipt of his A.B., 
M.A., and J.D. degrees from the University of Illinois, despite a most 
extensive trial practice, he has displayed a prolific pen. Occasionally 
vitriolic, John says that in print which he would say in person—with 
intelligence, skill, and candor. We recognize that some insurance execu- 
tives feel that John’s frankness is occasionally devastating to certain phases 
of the insurance industry; others feel that he is speaking for those of us 
who fasten our ideals upon the concept of justice, whether it be pleasant 
to the ears of clients or not. At all times, his ideas and ideals are designed to 
raise the standards of the insurance industry and of the legal profession, 
so that both may be regarded on that high plane which they both deserve. 
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Despite his busy trial practice, handling lawsuits throughout Illinois 
and other states for associated attorneys and insurance companies, John has 
contributed over seventy articles to legal-insurance literature. His twenty- 
five volume set Insurance Law & Practice is a standard reference work in 
our field. In addition, he has published Successful Jury Trials, Successful 
Appellate Techniques, Preparing & Trying Cases in IIlinots, Illinots 
Dramshop Briefs, Automobile Liability Insurance, Military Tribunals and 
International Crimes, Basic Estate Planning, and How to Use Life In- 
surance in Estate Planning. John has also contributed to the Encyclopedia 
Britannica, the World Book, and a text for physicians. 

Not only your committee, but the officers and governors of this or- 
ganization, by their unanimous action announce their selection for the 
George Henry Tyne Award for 1955—John Alan Appleman. The pre- 
sentation will be made at the annual banquet, August 19, in Washington. 

In this selection, John Alan Appleman joins the following distin- 
guished recipients: 


1952—-William H. Seymour, vice president of Liberty Mutual, pio- 
neer in industrial safety and rehabilitation. 


1953——James B. Donovan, general counsel, National Bureau of Casu- 
alty Underwriters, pioneer in needed insurance legislation. 


1954—Ray Murphy, general counsel, Association of Casualty and 
Surety Companies and former Iowa insurance commissioner 
who led the battle against socialization aspects of casualty 
insurance. 
KENT H. MEYERS, Chairman 
George Henry Tyne Award Committee 
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The Protection of Insurance 
Ideas 


By Ray D. HENSON* 


Diet IS SERVICE. To make that service most 
effective, new ideas are constantly needed and used. For competitive rea- 
sons, the most valuable ideas will be protected to the greatest possible extent 
by their originators, but in the courts the private interest in exclusive 
dominion must be balanced against the public interest in a rather free inter- 
change of ideas. 

Unbranded calves are the most attractive to rustlers, no doubt, but what 
can be taken will be, if there is not too much apparent risk. So it is with 
ideas which have been put to effective use. Some can be branded and some 
cannot be: some can be copyrighted, some can be registered as service marks, 
but others cannot be protected except by the advantage of first use. All can 
be borrowed, at least for a time. 


CORPORATE NAMES 

Undoubtedly at an early stage in the formation of a company consid- 
erable consideration is given to the selection of a corporate name. Here a 
balance must be reached between a distinctive name (such as Sphinx), a 
descriptive name (Merchant’s), and a generic name (National or Federal). 
On the basis of frequency of use of component words, an interesting name 
for a new company might be Western American Farmers’ National Casu- 
alty Insurance Company.? The individual words are common words, a 
balance is struck between national coverage and regional interest, and the 
primary group to be appealed to is indicated. 

If this name is decided upon what recourse has the Farmers’ National 
Western American Casualty Insurance Company, a company which has 
operated honorably in forty-three states for fifty years? 

Corporations have a right to protect their names.? A timely objection 


* Attorney, Continental Casualty Company, Chicago, Illinois. 

1 The Index to Best’s Insurance Reports (Fire and Casualty), 1954, indicates that 81 
companies use American as a first name, 52 use National, 28 use Farmers, and 24 use 
Western. 

2 First Born Church of the Living God v. The First Born Church of the Living God, 
156 Fla. 78, 22 So. 2d 452 (1945) ; International Committee of Young Women’s Chris- 
tian Associations v. Young Women’s Christian Association, 194 Ill. 194, 62 N.E. 551 
(1901). 
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to a name considered deceptively similar may be raised when the state in- 
surance department is in the process of authorizing a corporation to do 
business in the state * or the objection may be raised later in a suit for unfair 
competition.* 

Confusion or probable confusion of the public is an essential element 
in an action for unfair competition,® so in the insurance industry it is quite 
likely that the courts would feel that only a life company making direct 
sales to the public could cause injury to another company by a similarity 
in names. In the case of a casualty company the public is dealing with an 
agent or broker who selects the company and who is not likely to be con- 
fused by a similarity of names.* If the allegedly offending company has 
been licensed to do business in a number of states, there have been admin- 
istrative decisions of various insurance departments that the name used is 
not deceptive, and a court will give some weight to these determinations.’ 
If a similar name is adopted in a fraudulent attempt to lure business, pro- 
tection may be given even though there is no competition between the com- 
panies,® a fortiori if there is,° and a foreign insurance company has a right 
to raise the objection.’® 


3 See, e.g., Illinois Revised Statutes, Ch. 73, Secs. 619 and 723 (1) (b) (1953) re- 
lating to names of insurance companies. Cf. Board of Insurance Commissioners v. National 
Aid Life, 73 S.W. 2d 671 (Tex. Civ. App. 1934). 

4 Atlas Assurance Co., Ltd. v. Atlas Insurance Co., 138 Iowa 228, 112 N.W. 232 
(1907). 

5 Fidelity Bond and Mortgage Co. v. Fidelity Bond and Mortgage Co. of Texas, 37 F. 
2d 99 (5th Cir. 1930); Lawyers Title Insurance Co. v. Lawyers Title Insurance Corp., 
109 F. 2d 35 (D. C. Cir. 1939), cert. denied, 309 U. S. 684, 60 S. Ct. 806; American 
Automobile Insurance Co. v. American Auto Club, 184 F. 2d 407 (9th Cir. 1950) (In 
this case a broker testified during the trial that not over 1/10 of 1% of insurance pur- 
chasers specified the company in which insurance was to be placed). In Standard Accident 
Insurance Co. v. Standard Surety and Casualty Co. of New York, 53 F. 2d 119 (S.D. 
N.Y. 1931) it was said that confusion of the public was not the test to be applied in a 
casualty insurance case, but, in effect, that test would be applied because it must be con- 
ceded that confusion of brokers is so unlikely as to be no test at all, and since (in the 
court’s view) the public cannot be confused if it does not know enough to confuse itself, 
the result would be the same in either case. 

6 Indeed, the fact that so many insurance companies have common names and names 
in common would seem to preclude the possibility of their protection on the basis of sec- 
ondary meaning of the name (Standard Accident Ins. Co. v. Standard Surety and Casualty 
Co. of New York, supra, note 5). 

7 Standard Accident Insurance Co. v. Standard Surety & Casualty Co. of New York, 
supra note 5, 

8 Aetna Casualty & Surety Co. v. Aetna Auto Finance, Inc., 123 F. 2d 582 (5th Cir. 
1941), cert. denied 315 U.S. 824, 62 S. Ct. 917 (1942); Sears, Roebuck and Co. v. 
Johnson, 219 F. 2d 590 (3d Cir. 1955) (“‘Allstate’” protected) ; Greyhound Corp. v. 
Goberna, 128 F. 2d 806 (5th Cir. 1942). Cf. Time, Inc., v. T.1.M.E. Inc., 123 F. 
Supp. 446 (S.D. Cal. 1954). 

9 Merchants’ Detective Association v. Detective Mercantile Agency, 25 Ill. App. 250 
(1888) ; Atlas Assurance Co., Ltd. v. Atlas Insurance Co., supra note 4. 


10 Atlas Assurance Co., Ltd. v. Atlas Insurance Co., supra note 4. 
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SERVICE MARKS 


Trade-marks have long been protected at common law and by statute 
but since they must be affixed to products to be protectible, they have had 
no place in the insurance field. Marks or symbols used in connection with 
services were entitled to protection at common law, however, and are 
now entitled to federal registration under the Lanham Act. 

The Lanham Act defines a ‘‘service mark’’ as a “‘mark used in the sale 
or advertising of services to identify the services of one person and distin- 
guish them from the services of others and includes without limitation the 
marks, names, symbols, titles, designations, slogans, character names, and 
distinctive features of radio or other advertising used in commerce.” 7% 
Such marks are registrable in the same manner and with the same effect as 
trade-marks and are entitled to the same protection.'* 

The major case which has arisen under the service mark provisions of 
the Lanham Act is Springfield Fire and Marine Insurance Co. v. Founders’ 
Fire and Marine Insurance Co.* Since 1926 Springfield had used a pic- 
turization of a covered wagon drawn by oxen, on its insurance policies, 
stationery, and in advertising. Registration of the symbol as a service mark 
was applied for in 1947 and received in 1948. The defendant, Founders’, 
began using a similar symbol shortly before the Lanham Act was passed, 
and Springfield sought to enjoin defendant’s use. Judgment was for the 
defendant. The unfair competition aspect of the case was summarily dis- 
posed of, and the court found no service mark infringement, although the 
court conceded that defendant’s mark was a “‘colorable imitation’’ of 
plaintiff's. 

It was the court’s opinion that service mark protection should be 
limited to those marks which performed for services a function similar to 
that performed by trade-marks for goods; that is, the mark should indicate 
origin, guarantee, advertise and sell. The court found no evidence that the 
brokers and agents with whom plaintiff dealt associated a covered wagon 
with plaintiff's services, nor did the mark serve as a guarantee for no one 
relied on it for that purpose, and it created no market through advertising 


11 Atlas Assurance Co., Ltd. v. Atlas Insurance Co., supra note 4 (figure of Atlas hold- 
ing up the world). See also Greyhound Corp. v. Goberna, supra note 8. 

12 Act of July 5, 1946, 60 Stat. 427, 15 U.S. C. Secs. 1051-1121 (1952). The 
Act became effective July 5, 1947. 

13 Sec. 45, 60 Stat. 443 (1946), 15 U.S.C. Sec. 1127 (1952). 

14 Sec. 3, 60 Stat. 429 (1946), 15 U.S.C. Sec. 1053 (1952). For a discussion of 
a phase of protection not covered herein, see Garner, Service Marks Used by Sellers of 
Goods—Realism or Dogma? 44 Trade-Mark Rep. 233 (1954). The use of a mark by 
related companies does not affect its validity or its registration. See Sec. 5, 60 Stat. 429 
(1946), 15 U.S.C. Sec. 1055 (1952) and Sec. 45, 60 Stat. 444 (1946), 15 U.S.C. 
Sec. 1127 (1952). 

15115 F. Supp. 787 (N.D. Cal. 1953). 
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appeal, for no one would seek piaintiff’s services because of an ad using a 
covered wagon. 

The court further concluded that Section 32 (1) of the Lanham Act ** 
provided relief only where colorable imitation of a mark caused confusion 
or deception as to the origin of the services (which was considered an im- 
possibility in the insurance business). While the severely restricted inter- 
pretation given Section 32 is not necessarily required by the language of 
the section, it would be possible to comply with the strict view and still 
give relief here.1? 

Obviously the primary object of a trade-mark is, and always has been, 
to identify the source of the goods. If, in addition, a trade-mark serves to 
guarantee the purchaser that the quality will be what he has a right to ex- 
pect from former purchases and if the mark is an advertisement for the 
owner, so much the better; but the mark is still symbolic of origin.*® 

If the Temperate Casualty Company uses as a service mark a depiction 
of a polar bear under a palm tree, the mark is certainly not descriptive of 
the service or of the corporate name, and it would be heresy in the adver- 
tising world, if not a travesty on common sense, to say that such a mark 
could not become identified with the company after many years of use in 
every way which an advertising man could devise. 


16 60 Stat. 437 (1946), 15 U.S.C. Sec. 114 (1952): “‘(1) Any person who shall, 
in commerce, (a) use, without the consent of the registrant, any reproduction, counterfeit, 
copy, or colorable imitation of any registered mark in connection with the sale, offering for 
sale, or advertising of any goods or services on or in connection with which such use is 
likely to cause confusion or mistake or to deceive purchasers as to the source of origin of 
such goods or services; or (b) reproduce, counterfeit, copy, or colorably imitate any such 
mark and apply such reproduction, counterfeit, copy or colorable imitation to labels, signs, 
prints, packages, wrappers, receptacles, or advertisements intended to be used upon or in 
connection with the sale in commerce of such goods or services, shall be liable to a civil 
action by the registrant for any or all of the remedies hereinafter provided in this chapter, 
except that under Subsection (b) of this section the registrant shall not be entitled to re- 
cover profits or damages unless the acts have been committed with knowledge that such 
mark is intended to be used to cause confusion or mistake or to deceive purchasers.” 


17 While the Springfield case does not suggest that defendant adopted its symbol in bad 
faith, there is such a suggestion in Pan American World Airways, Inc. v. Clipper Van 
Lines, 98 F. Supp. 524 (E.D. N.Y. 1951), where the possibility of direct competition 
was remote, but defendant was in the moving business and might have lured some business 
intended for plaintiff's air cargo service, and it was possible that some of defendant's dis- 
gruntled customers might blame plaintiff for poor service. The court speaks of ‘‘Clipper’’ 
as having been plaintiff’s registered trade-mark since 1931. If it was also registered under 
the Lanham Act, as appears to have been the case, it could surely have been registered only 
as a service mark (although the court refers to it, still, as a trade-mark). In effect if not 
in fact, ‘“‘Clipper’’ was a service mark and was given far broader protection than was 
allowed in the Springfield case. The court found that defendant had infringed plaintiff's 
mark ‘‘Clipper’’ and that its use of ‘‘Clipper’’ in conjunction with a drawing of an air- 
plane was unfair competition. 

18 See Rogers, The Lanham Act and the Social Function of Trade-Marks, 14 Law and 
Contemporary Problems 173 (1949). See also King Gun Light Co. Inc. v. Micro Sight 
Co., Inc., 218 F. 2d 825 at 827 (9th Cir. 1955). 
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It should be sufficient in this kind of situation to show colorable imi- 
tation of a registered mark which is not per se objectionable on the ground 
that it is descriptive or for any other usual reason. If a valid mark is color- 
ably imitated by a direct competitor, confusion of source should be pre- 
sumed.?® Certainly where the mark is honestly used to “‘distinguish’’ and 
“identify’’ the service, it has met the statutory test. 


Insurance agents and brokers may well feel complimented by the court’s 
assumption that similar service marks would not confuse them as to the 
origin of policies. That assumption may well be true. This case puts in- 
surance agents and brokers in a category rather similar to that reserved for 
physicians and pharmacists in the ““Dexedrene”’ case.”° 

In the ‘“‘Dexedrene”’ case, the plaintiff’s patent on the formula had ex- 
pired, so ordinarily it might be expected that its trade-mark on the name 
“‘Dexedrene’’ would cease to be valid, on the theory that it had become the 
generic name for the product.** Defendant certainly thought so, and mar- 
keted a less expensive medicine under the name “Heart Brand Dexedrene.”’ 
(The ‘Heart Brand”’ part of the name referred to the color and shape of 
the pills, which was copied from the distinctive color and shape used by 
plaintiff after its patent expired, and this “‘dress’” was held to have acquired 
a secondary meaning.) The court held plaintiff's trade-mark to be valid 
on the ground that even though the public might use ““Dexedrene’’ as a 
generic word, the public could acquire the medicine only by prescription, 
and physicians and pharmacists understood the term to mean plaintiff’s 
product. There was not even any likelihood of confusion as to which pill 
was which, so far as the physicians and druggists were concerned, but there 
was a possibility that unscrupulous druggists might “‘palm off’’ defendant’s 
cheaper pills as plaintiff's, without the public being any the wiser. 

While this case would be more nearly in point in a situation where a 
service mark registration had been acquired for an insurance policy name 
and a second company appropriated it (the Springfield objections being as 


19 A mark probably would be protected even in the absence of competition if the 
plaintiff’s interest were considered important enough. See Time, Inc. v. Life Television 
Corp., 123 F. Supp. 470 (D. Minn. 1954), where plaintiff was granted an injunction 
against defendant’s use on its television sets of the name “Life” in a print style imitative 
of the well-known magazine’s mark. It could hardly be seriously assumed that the pur- 
chasing public would actually be so confused as to believe that Life magazine was making 
defendant's television sets. The only real basis for the decision was fraudulent imitation 
of a prominent (‘‘strong’’?) trade-mark which the court would not condone. See also 
National Drying Machinery Co. v. Ackoff, 129 F. Supp. 389 (E.D. Pa. 1955). Cf. 
Time Inc. v. T.1.M.E., Inc., supra note 8; Sunbeam Lighting Co. v. Sunbeam Corp., 183 
F. 2d 969 (9th Cir., 1950); Looz, Inc. v. Ormont, 114 F. Supp. 211 (S.D. Cal. 
1953); Conde Nast Publications, Inc. v. Vogue School of Fashion Modelling, 105 F. 
Supp. 325 (S.D. N.Y. 1952). 

20 Ross-Whitney Corp. v. Smith Kline and French Laboratories, 207 F. 2d 190 (9th 
Cir. 1953). 

21 Singer v. June, 163 U.S. 169, 16 S.Ct. 1002 (1896). 
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applicable to a name as to a symbol), there is an analogy here because there 
is little or no possibility of confusion on the only level where confusion is 
considered to be significant, just as in the insurance case there is little likeli- 
hood that brokers will be confused by similar symbols used by different 
insurance companies. The public could easily be confused in either case, 
innocently. The rationale of the cases may be simply that the origin of the 
product “‘Dexedrene’’ was considered more worthy of protection than 
“Springfield” was. 

Since the names of many insurance companies are confusingly similar, 
to the general public, all the more protection should be given to a symbol 
used as a service mark, especially in the casualty field where a symbol might 
be remembered longer than a name. 

In the rather interesting ‘‘Sani-Flush”’ case, plaintiff had for many 
years used as a registered trade-mark ‘‘a representation against a plain back- 
ground of a young woman with an expression of pleasure on her face bend- 
ing gracefully from the waist in the act of pouring the contents of an 
approximately pint sized can held in her outstretched hand into an open 
watercloset bowl.” ** Defendant manufactured a similar product with a 
dissimilar name and gradually came to use in its advertisements a picture of 
a woman pouring something from a can into a watercloset. 

Plaintiff's mark was found valid but uninfringed. Considering it as a 
whole there were certain fanciful elements about the mark so that it was 
not merely descriptive of the product. Of course defendant could not be 
denied the right to advertise its products in the way in which they would 
normally be used and would not be relegated to showing them “‘in use by 
an old crone in a mother hubbard with a scowl on her face.’’ ** The case 
contains no hint of bad faith or fraud on defendant’s part. 

It is commonly said that a “‘strong’”’ or fanciful mark is deserving of 
far broader protection than a ‘‘weak’’ mark.*® If a mark so descriptive as 
that of ‘‘Sani-Flush’”” was held valid, then how much more protection 
should be accorded a mark as fanciful as a covered wagon drawn by oxen, 
when used by fire insurance company, certainly as against a competitor. 

Chief Justice Vinson once remarked, in a case where the plaintiff's posi- 
tion was so weak as to be almost non-existent, that the owner of a regis- 
tered mark cannot be protected against ‘‘all of the inadequacies of human 


22 Hygienic Products Co. v. Judson Dunaway Corp., 178 F. 2d 461 (1st Cir. 1949). 

23 Id. at 463. 

24 Id. at 466. 

25 See, e.g., Time, Inc. v. T.I.M.E. Inc., supra note 8. When a premium is put on a 
‘“abel,’’ it is well to remember Mr. Justice Holmes’ remark in DuPont v. Masland, 244 
U.S. 100, 102, 37 S.Ct. 575, 576 (1917): ‘‘The word ‘property’ as applied to trade- 
marks and trade secrets is an unanalyzed expression of certain secondary consequences of 
the primary fact that the law makes some rudimentary requirements of good faith.” See 
also Garner, Narrow and Weak Trade-Marks, 22 George Washington Law Review 40 
(1953). 
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thought and memory.” 7° Granting that this is true, plaintiffs are surely 
entitled to whatever relief is judicially possible where the inadequacies are 
induced and nurtured by defendants. 

The Patent Office has followed the mandate of the statute in granting 
to insurance companies service mark registration for symbols, policy names, 
and slogans used in advertising. It would be unfortunate if the service mark 
situation should become comparable to that which has existed in the patent 
law field, of which Mr. Justice Jackson once remarked: ““. . . the only 
patent that is valid is one which this court has not been able to get its 
hands on.”’ 77 


COPYRIGHTS 


Co-existing in their mutually exclusive fields are two kinds of copy- 
right: the so-called common law copyright and the statutory copyright. 
The term “common law copyright’ is something of a misnomer, since 
what it means is that the originator of a literary work has a right of first 
publication or a right to make the first copies. This negative right to re- 
strict disclosure may continue indefinitely; it exists until publication, at 
which time all rights to protection are lost unless statutory copyright is 
secured.”® 

Statutory copyright is secured if the material is published with proper 
notice of copyright.2® To procure registration, it is necessary to send two 
copies of the work with completed forms to the Register of Copyrights,*° 
but the issuance of a Certificate of Registration, which is automatic, is no 
assurance that the copyright is valid and is, indeed, not essential to the 
existence of a valid copyright.** 

The copyright statute is broad enough to cover substantially every- 
thing an insurance company might care to publish: plans, policies, tables, 
instruction manuals, advertisements, and so on. The important question 
is not whether a copyright can be obtained but whether it is worth having. 


The leading case in the policy field is Dorsey v. Old Surety Life Insur- 
ance Company.*? Here Dorsey had copyrighted three insurance policies, 


26 McGraw-Hill Pub. Co., Inc. v. American Aviation Associates, Inc., 117 F. 2d 293, 
295 (D.C. Cir., 1940). 

27 Jungersen v. Ostby & Barton Co., 335 U.S. 560, 572, 69 S.Ct. 269, 274 (1949). 

28 17 U.S.C. Sec. 2 (1952); Grandma Moses Properties, Inc. v. This Week Magazine, 
117 F. Supp. 348 (S.D. N.Y. 1953). 

2917 U.S.C. Sec. 10 (1952). 

80 17 U.S.C. Secs. 11 and 13 (1952). 

31 In Silvers v. Russell, 113 F. Supp. 119 (S.D. Cal. 1953), it was noted that 13 
years had elapsed between publication with notice of copyright and the deposit of copies, 
but this did not affect the validity of the copyright. (See 17 U.S.C. Sec. 14 [1952].) 
No action for infringement can be maintained, however, before deposit and registration. 
17 U.S.C. Sec. 13 (1952). 

82 98 F, 2d 872 (10th Cir. 1938). 
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one of which was called “Family Group Policy,’’ and the defendant com- 
pany issued a policy with the same name and coverage, which plaintiff 
charged was an infringement of his copyright. Of course the plaintiff lost. 

The United States District Court, District of Columbia, just recently 
granted summary judgment in the case of Miner v. Employers Mutual 
Liability Insurance Company, wherein the plaintiff claimed the company 
had infringed upon his copyright in the issuance of a chattel lien policy. 
The court held that since the policy used by Employers contained “‘no 
similarity in arrangement of words’ there was no appropriation. 

There is presently an action pending in California in which it is claimed 
that the current unsatisfied judgment fund coverage endorsement to an 
automobile liability policy is an infringement of a prior copyright of such 
endorsement by the plaintiff. 

Clearly a copyright does not protect the title of the copyrighted work.** 
Nor does it protect a plan or scheme.** It protects solely the form of 
expression, and that only to the extent it is original.** In other words a 
copyright on an insurance policy would not prevent anyone else from 
writing the same coverage, and as the court pointed out in the Dorsey case: 
“Necessarily, where the same contractual provision is to be expressed there 
will be similarity of language. To constitute infringement in such cases a 
showing of appropriation in the exact form or substantially so of the 
copyrighted material should be required.” *° 

The degree of originality required for copyright protection is exceed- 
ingly low, but some originality there must be,*’ or else there is nothing to 
be protected. 

If material has been published without copyright and is subsequently 
incorporated into a book copyrighted as a whole, the copyright is not 
valid as to the material previously published, for it entered the public 
domain on publication without notice of copyright.** Even if a copy- 


33 Becker v. Loew’s Inc., 133 F. 2d 889 (7th Cir. 1943). (If the title has acquired 
a secondary meaning, it may be protected in an action for unfair competition.) Nor does 
copyright protect a product name. In Anheuser-Busch, Inc. v. Cohen, 37 F. 2d 393 (D. 
Md. 1930), plaintiff's trade-mark “‘Budweiser’’ was infringed by defendant’s ‘‘Budd- 
Wise,”” which was supposedly copyrighted. 

34 Baker v. Selden, 101 U.S. 99, 25 L. Ed. 841 (1880). 

35 Dorsey v. Old Surety Life Insurance Company, 98 F. 2d 872 (10th Cir. 1938). 

36 Jd., at 874. 

37 In Shulsinger v. Grossman, 119 F. Supp. 691 (S.D. N.Y. 1954), defendant was 
prohibited by an injunction pendente lite from publishing his photographically copied 
edition of plaintiff's copyrighted version of the five books of Moses, which were undoubt- 
edly in the public domain except for original cantillation markings used in plaintiff's 
edition. 


38 Holmes v. Hurst, 174 U.S. 82, 19 S.Ct. 606 (1899). 
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right is valid and subsisting, the public has a right to make “‘fair use’’ of 
the protected material.*® ‘ 

Fair use is the appropriation of so much of the plaintiff’s copyrighted 
material that he thinks you have infringed but the court does not. Just 
over the border from fair use lies infringement, and the border is often 
said to be crossed when so much copyrighted material has been used that 
the demand for the original is diminished.*® Under this test “paraphrasing 
or copying with evasion [may be] an infringement’ ** but depending on 
the nature of the work copied and the character of the copier, much may 
be used with impunity or a little with penalty.* 

The general statements above indicate that valid copyright may be 
secured on anything from a policy ** to tables published for agents’ use ** 
to “How to...” books.*® While the copyrights may be valid, the 
probabilities are that very extensive fair use could be made of the material 
and that chances of infringement would be slight, short of direct copying 
of a significant amount of fairly original material. 

While it is not too generally done, advertisements may be copyrighted.*® 
If an illustration deserving of protection is being used, advertisements 
are usually copyrighted, and if the right to use a copyrighted picture has 
been obtained, proper notice should appear on it. A highly original 
advertisement would be protected against copying which is not literal,* 
but some originality is required; trite and descriptive phrases, cannot be 
secured against another’s use simply by copyright.** If copyright protec- 
tion is desired, proper notice must appear on the first use and on each 
succeeding use of the same advertisement.*® 


89 Of course it is meaningless to put a notice in the front of a book that no one may 
copy any of the material except reviewers in certain circumstances, since fair use is a judicial 
determination and is not regulated by the copyright holder. See, generally, Yankwich, 
What Is Fair Use?, 22 University of Chicago Law Review 203 (1954). 

40 Gordon v. Weir, 111 F. Supp. 117 (E.D. Mich. 1953). 

41 Borden v. General Motors Corp., 28 F. Supp. 330, 332 (S.D. N.Y. 1939). 

42 Henry Holt & Co. v. Ligggett & Myers Tobacco Co., 23 F. Supp. 302 (E.D. Pa. 
1938). Quite extensive use is often fair use in the case of scientific works but the use of 
a little scientific information for advertising purposes was unfair use here. Attribution of 
source, instead of being exculpatory, allegedly made the use all the worse for plaintiff’s 
professional position. 

43 Dorsey v. Old Surety Life Ins. Co., supra note 35. 

44 At least in Edwards & Deutsch Lithographing Co. v. Boorman, 15 F. 2d 35 (7th 
Cir. 1926) a copyright on ‘‘Heinz Interest and Discount Time Teller,” a plan and com- 
bination of materials to compute interest, was held valid and infringed. 

45 Borden v. General Motors Corp.. supra note 41. 

46 Bleistein v. Donaldson Lithographing Co., 188 U.S. 239, 23 S.Ct. 298 (1903). 

47 Ansehl v. Puritan Pharmaceutical Co., 61 F. 2d 131 (8th Cir. 1932); Gordon v. 
Weir, supra note 40. 

48 Taskowitz v. Marie Designer, Inc., 119 F. Supp. 541 (S.D. Cal. 1954) (‘This is 
Nature’s most restful posture’’ and similar phrases used in advertisements of a “‘posture’’ 
chair were descriptive, not original, and not protectible by copyright.) 

49 Smith v. Bartlett, 18 F. Supp. 35 (D. Me. 1937); Metro Associated Services, Inc. 
v. Webster City Graphic, Inc., 117 F. Supp. 224 (N.D. Iowa 1953); Davis-Robertson 
Agency v. Duke, 119 F. Supp. 931, (E.D. Va. 1953). 
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Even without copyright an advertisement might today be protected 
against another's unfair competition, where direct copying and ‘‘palming 
off’’ are involved.*° 


“IDEAS” 


Insurance companies live and grow on new ideas, or on ideas, which 
are made to seem new, in some cases. But not all useful ideas originate 
within the companies, and when an outsider submits an idea to a company 
many problems may arise. 

It is commonly said, and never disputed, that the originator of an 
idea has no right to compensation for its use after it has been uncondi- 
tionally disclosed to another person. Word of this development in the 
law has spread among purveyors of ideas, so it would be exceedingly rare 
to find an unconditional disclosure these days. The current opening 
approach in the more sophisticated idea circles is a letter to the president 
(usually) of a corporation in which the writer will first show his familiar- 
ity with the corporation’s problems and then mention that he has a 
meritorious idea which he will communicate if the price is right. The 
reactions of the parties beyond this point vary a great deal but there is an 
increasing tendency in the courts to compensate for ideas in an appealing 
situation.*? 

To say that an idea is “‘property’”’ is much the same as to say that a 
trade-mark is “‘strong’’; however, courts sometimes say that the plaintiff 
has a property right in his idea when it is “‘concrete’” but not when it is 
“abstract,’’ meaning that he will be compensated in one case but not in 
the other. 

If an idea is submitted without any restrictions, no compensation will 
be payable if it is used.** If the disclosure is made on terms indicating that 
payment is expected if the idea is used and use follows, recovery may likely 
be had either in contract ** (despite some objections from contract theory 


see 


purists) or quasi contract ** (which is probably what is meant by “‘im- 


50 Heuer v. Parkhill, 114 F. Supp. 665 (W.D. Ark. 1953); contra: International 
Heating Co. v. Oliver Oil Gas Burner & Machine Co., 288 Fed. 708 (8th Cir. 1923), 
cert. denied 263 U.S. 714, 44 S.Ct. 135 (1923). 

51 For a detailed discussion of the background and present status of the law in this 
field, as well as of business practices, see Havighurst, The Right to Compensation for an 
Idea, 49 Northwestern University Law Review 295 (1954). 

52 Moore v. Ford Motor Co., 43 F. 2d 685 (2d Cir., 1930); Bowen v. Yankee 
Network, Inc., 46 F. Supp. 62 (D.C. Mass. 1942). 

53 Brunner v. Stix, Baer & Fuller Co., 352 Mo. 1225, 181 S.W. 2d 643 (1944) 
(the only consideration for the promise to pay was past consideration) ; Cole v. Phillips 
H. Lord, Inc., 262 App. Div. 116, 28 N.Y. S. 2d 404 (1941). 

54 Matarese v. Moore-McCormack Lines, Inc., 158 F. 2d 631 (2d Cir. 1946); Ham- 
ilton National Bank v. Belt, 210 F. 2d 706 (D.C. Cir. 1953); Yadkoe v. Fields, 66 Cal. 
App. 2d 150, 151 P. 2d 906 (1944). (Section 980 of the California Civil Code has 
been amended since Yadkoe v. Fields arose, but the amendment probably would not affect 
this decision.) 
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plied” contract in the cases), or possibly tort.** If the rate of compensation 
has not been agreed upon, reasonable compensation will be implied.* 

Clearly, in order to enforce payment courts require proof that the 
idea was concrete, possessed of some originality, and disclosed on terms 
indicating that compensation was expected.** However, despite a modern 
trend of more leniency toward plaintiffs it is quite likely that even today 
a plaintiff would have little luck in recovering where the idea is not novel, 
even though the disclosure is made under conditions indicating some pay- 
ment will be made on use and use is made.** Such results may seem to 
violate certain basic contractual principles, but they agree with common 
sense. 

If corporations are willing to receive ideas, they have probably found 
by experience the proper safeguards to be used. If the idea is uncondi- 
tionally disclosed in the initial correspondence, no question of payment 
will arise. If the idea is initially disclosed but on terms indicating payment 
is expected if it is used and use in fact follows, recovery may very likely be 
had against the user for the reasonable value of service performed. (This 
assumes that the idea is embodied in such a way that its appropriation 
could be proved.) If the idea is not presented in the first place but the letter 
suggests further correspondence looking toward a contract to pay on use, 
it would be legally advisable to stipulate that the idea must be presented 
in a concrete, workable form with legal ownership established in some 
way, before the corporation will consider using it.*® 

Obviously the problems inherent in this field are fraught with danger 
for corporations. As a matter of public relations, if nothing else, corpora- 
tions would ordinarily pay for legitimate ideas which they have used by 
agreement, but it is entirely possible that there may be a spontaneous 
generation of ideas, and there is little incentive to pay another for some- 
thing you thought of first yourself. 


55 See John W. Shaw Advertising, Inc. v. Ford Motor Co., 112 F. Supp. 121 (N.D. 
Til. 1953). 

56 Matarese v. Moore-McCormack Lines, Inc., supra note 54; Hamilton National 
Bank v. Belt, supra note 54; Brunner v. Stix, Baer, and Fuller Co., supra note 53. 

57 John W. Shaw Advertising, Inc. v. Ford, supra note 55; Liggett & Myers Tobacco 
Co. v. Meyer, 101 Ind. App. 420, 194 N.E. 206 (1935). 

58 Plaintiffs did not recover although contracts apparently existed in Masline v. New 
York, New Haven & Hartford R. Co., 95 Conn. 702, 112 Atl. 639 (1921) (where the 
idea related to advertising space) ; and Soule v. Bon Ami Co., 201 App. Div. 794, 195 
N.Y. S. 574 (1922) (where the idea was to increase the price of the product). See also 
Bristol v. Equitable Life Assurance Society, 132 N.Y. 264, 30 N.E. 506 (1892). 

59 See Lueddecke v. Chevrolet Motor Co., 70 F. 2d 345 (8th Cir. 1934), where the 
corporation threw up appropriate safeguards in advance and was not liable to plaintiff 
when his idea was not submitted in accordance with the corporation’s request. Failure to 
comply with terms negatived the formation of a contract but plaintiff’s idea was not con- 
crete or original, either. 
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Dissipation of the Immunity 
Doctrine in the Field of Tort 
Liability 


By CHRISTIE F. MCCoRMICK* 


ie IS THE GENERAL RULE that one is liable for his 
negligence and tortuous conduct. Therefore, all concepts of immunity are 
really exceptions to the rule. Most of the exceptions to this rule in so far 
as legal opinions are concerned have to do with charitable institutions. In 
some instances, we find the liability of a municipality or some other arm 
of the Government linked with the operation of a charity and the decision 
resting on the character of the function as to whether it is governmental or 
proprietary. But either way, the distinctions are usually argumentative, 
unrealistic, artificial and arbitrary. 

Although some of the early decisions in England exempted eleemosy- 
nary institutions from liability for torts, the return to the general rule was 
firmly established long before the first decisions in this country were handed 
down establishing the so-called immunity rule, which, as stated above, is 
an exception and not the rule. The rule in England and Canada, and it is 
undoubtedly preferable and sound, denies immunity and holds subdi- 
visions of the government liable for the negligence of their servants in the 
operation of a hospital to the same extent as private individuals, regardless 
of the fact that they may be acting in the performance of public duties of 
a charitable nature. Here then, we have a rule that achieves substantial 
justice without arbitrarily labeling the operation of such an institution as 
a proprietary function. 

Some United States jurisdictions still attempt to distinguish between 
“‘administrative’’ negligence and ‘‘professional’’ negligence. It is also 
worthy of note that the American authorities have failed to furnish satis- 
factory criteria for determining whether in a given case, a hospital is being 
operated in the exercise of a proprietary or governmental function. 


* Attorney and Claim Examiner, The Travelers Insurance Company, Hartford, 


Connecticut. 
1 Pierce v. Yakima Valley Hospital Association, C.C.H.-Negligence 2d 603, 260 P. 


2d 549. 


REASONS FOR IMMUNITY 
HISTORICAL BACKGROUND 


As we have pointed out, the term “immunity rule’’ is a misnomer but 
as many of the courts have said, ‘“We will use the term for the purpose of 
brevity and for clearly definitive purposes and convenience.” The ’’rule”’ 
is that charity is no defense to tort.2, The parent decision in this country 
was a Massachusetts case decided in 1876.5 This decision, adopting the 
trust fund theory of immunity, appeared to follow the English case of 
Holliday v. St. Leonard’s, 142 Eng. Repr. 769 decided in 1861. The Hol- 
liday case had followed dictum by Lord Cottenham in Duncan v. Findlater, 
7 Eng. Repr. 534 decided in 1839. However, in 1846, Chancellor Cot- 
tenham had uttered similar dictum in Feoffees of Heriot’s Hospital v. Ross, 
8 Eng. Repr. 1508, but the dictum of the Duncan case was overruled in 
1866 * and the Holliday case was reversed in 1871.5 Thus, the Massa- 
chusetts Court resurrected the rule of Holliday v. St. Leonard’s five years 
after it was repudiated in England. Even today, the ghost of Lord Cotten- 
ham’s dictum and the trust fund theory which it espoused still comes back 
to haunt us as one court put it, and stands back of many of the court 
decisions which announce the “immunity rule.’’ Other courts which adhere 
to this rule have bolstered their reasoning with other theories for one or 
more of the following reasons: 


1. Basing their reasoning on the trust fund theory. 

2. The theory holding that the doctrine of respondeat superior is not 
applicable to charitable institutions. 

That such institutions are entitled to the protection of the rule of 
governmental immunity. 

4. The theory of implied waiver or assumption of risk. 

5. The theory of public policy. 


Ww 


1. TRusT FUND THEORY 


Those who adhere to and argue for the trust fund theory base their 
arguments on the premise that the capital funds of a charity (hospital or 
others), are held in trust for a beneficial purpose and cannot be permitted 
to be attached and depleted for the purpose of satisfying the tort judgment. 
To do so, they say, would thwart the purpose of the donor of these funds 
and might engulf the institution itself. To permit this would choke off 
or so stymie many worthy charities that their ability to do good and 


2 Harper, Torts, 200, 81; Prosser, Torts, 194, 32, Restatement, Torts, 873-884; 
President and Directors Georgetown College v. Hughes, 130 F. 2d 810. 

3 McDonald v. Massachusetts General Hospital, 120 Mass. 432, 21 Am. Rep. 529. 

4 Mersey Docks Trustees v. Gibbs, 11 Eng. Repr. 1500. 

5 Foreman v. Mayor of Canterbury, L.R. 6 Q.B. 214. 
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accomplish their main purpose would really be so curtailed that they might 
not be able to function.® 

The Supreme Court of Pennsylvania in supporting this doctrine says, 
among other things, ‘‘Public-minded benefactors are not likely to have their 
generous impulses encouraged if advised that some janitor, watchman or 
other employee of a charitable organization who carelessly fails to note 
the displacement of a brick or stone in a pavement may thereby bring about 
the loss of all the property and funds which the donors had sought to 
devote to the common good. If and when there is to be any change in the 
doctrine of the immunity of charitable institutions from tort liability, it 
ought to be effected not by the courts but by the legislature, which is, of 
course, the ultimate tribunal to determine public policy. A public charity 
is but a trustee and is bound to apply its funds in furtherance of the charity 
and not otherwise.””*7 (Emphasis supplied. ) 

This theory is further exemplified in the case of Arkansas Valley Co- 
Op. Rural Electric Co., et al. v. Elkins.8 This case involved a non-profit- 
sharing corporation created under the Electric Company Co-Operative 
Corporation Act for the benefit of its members. The court held that it 
could not be held liable in damages for injuries resulting from the tort of 
its employees, in the absence of statutory provisions therefor—viz: ‘the 
funds created by non-profitsharing corporations, such as cooperative rural 
electric companies, are in the nature of ‘trust funds’ and may not be sub- 
jected to tort claim.’ ’’ The court said further ‘‘we think the funds created 
by non-profitsharing corporations such as in the instant case, are in the 
nature of trust funds,” etc., etc... . “‘to be controlled, managed and used 
for the purposes of the corporation.”’ . . . ““We have applied this principle 
of law to charitable corporations which were non-profitsharing.”’ ° 

The law is so conflicting on this question today that many courts, 
faced with litigation calling for a clear-cut decision, are somewhat reluctant 
to disrupt the immunity doctrine even if the precedent which has been set 
in that particular jurisdiction is not resting on very secure ground. To 
break away takes courage and a factual situation which, shall we say, lends 
itself more readily to following the general rule of liability for tort just 
the same as in the case of any other legal entity. Most of the jurisdictions 
still holding to the immunity doctrine are loathe to break away from a 
precedent which has been so long established. 

However, the present trend seems to be in the direction of complete 
liability. In some of the more recent cases the plaintiffs, recognizing past 





6 Southern Methodist Univ. v. Clayton, 142 Texas 179, 176 S.W. 2d 749 (1943); 
Weston v. Hospital of St. Vincent, 131 Va. 587, 107 S.E. 785 (1921). 


7 Bond v. City of Pittsburgh, 84 Atl. 2d 328 (1951). 
8 Ark. Valley Co-Op. Rural Elec. Co. et al. v. Elkins, 141 S.W. 2d 538 (1940). 
9 Fordyce v. Library Assn., 79 Ark. 550; 96 S.W. 155. 
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holdings in their jurisdiction, simply, plainly, and clearly petition the 
court to break precedent for the reasons cited in those cases and place the 
charitable organization on the same footing as any private individual or 
corporation. The outstanding cases in this respect over the past few years 
came to us from the States of Iowa, Arizona, Washington, Kansas, and 
Vermont.'® While there are some variations in the Pierce v. Yakima case, 
and although there was a strong dissenting opinion, there is little question 
but what the Washington Supreme Court has to be placed with the list of 
states adopting a rule of total liability since that court states quite posi- 
tively that a rule of charitable immunity no longer exists, apparently 
basing its decision on the public policy theory. 

These five latest cases involving the States of Arizona, Iowa, Kansas, 
Washington, and Vermont present us with excellent and well-written 
decisions, comprehensive in scope and with a complete review, of the de- 
cisions in the United States on this subject. Upon reading these decisions, 
one can hardly escape the feeling that almost any court in the country is 
likely, at any time under a proper set of facts, to reverse itself if it has been 
adhering to the immunity doctrine. Of course, at the time it was written, 
the most comprehensive case in this country was President and Directors 


of Georgetown College v. Hughes, 130 F. 2d 10 (D. C. 1942). 


2. DOCTRINE OF RESPONDEAT SUPERIOR 


The doctrine of ‘‘Respondeat Superior’ simply means that the master 
will be liable for the torts of his servant if done within the scope of the 
servant's employment. Any departure from this rule is certainly an 
exception and if followed should be supported by sound reasoning and 
precedent; however, some cases hold that this rule is not applicable to a 
charitable institution because such an institution receives no pecuniary 
gain or profit from employees’ services as we generally think of it. For 
example, in the case of Bachman v. Young Women’s Christian Association, 
et al., 191 N.W. 751 (Wis. 1922), the court said, among other things, 
“The doctrine of relieving public charitable institutions from liability to 
a patient within its walls from the negligent acts of their servants under the 
principle of respondeat superior is applicable as well to one who is a stranger 
not receiving service or benefit from the association, follows the general 
line of reasoning adopted in a prior Wisconsin case Morrison v. Henke, 
December 5, 1916, which gave as the primary reason fox its holding, that 
the hospital paid no dividends, was largely supported by charitable dona- 


10 Haynes v. Presbyterial Hosp’! Assn., 241 Iowa 1269, 45 N.W. 2d 151 (1950); 
Ray v. Tucson Medical Center, 72 Ariz. 22, 230 2d 220 (1951); Pierce v. Yakima 
Valley Memorial Hosp’! Assn., 260 P. 2d 549; Noel v. Menninger Foundation, 175 Kan. 
751, 267 P. 2d 934 (1954); Foster v. Roman Catholic Diocese of Vermont, 70 A. 2d 
230 (1950). 
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tions, and the fees charged from patients able to pay did not support it and 
the weekly charge to a patient did not cover the services rendered, that it 
was not liable to the patient in damages for negligence, if any, nor for acts 
of visiting surgeons treating patients requesting it.’’ The court went on 
to say that such institutions that are performing a quasi public function 
administering to the wants of the poor and sick without any pecuniary 
profit for themselves should not be held to the doctrine of respondeat 
superior. Whether this is good reasoning or not most of the courts follow- 
ing it appear to base their reasoning just on that viz., that because an insti- 
tution is a charitable one the doctrine of respondeat superior should not 
apply. 

However, as against this, we find a rather strong dissenting opinion in 
the Bachman case, supra, where Justice Doersler said, among other things, 
“The Young Women’s Christian Association has been a powerful factor 
for good in every civilized community. To my mind it is repulsive to the 
very idea underlying the organization and its purpose to make claim to or 
grant immunity, especially where an injury is sustained through the negli- 
gence of a servant of the Association by a stranger. What reason is there 
for immunizing an association of this kind on account of the negligence 
of its servants, embracing the entire consequences of an injury upon an 
innocent third person or upon the family of such injured person? The 
doctrine of responsibility for negligence is not so if based upon the doctrine 
of compensation, but has its primary source in a desire on the part of the 
public to secure careful and reasonable conduct. This latter doctrine is 
made applicable to nearly all the affairs of life, and it has resulted in raising 
the standard of human conduct. Any other doctrine leads to carelessness, 
neglect and injury to mankind and property. For an Association like the 
defendant to claim immunity from the negligence of its servants is like a 
minister of the Gospel pleading the statutes of limitation to avoid the 
payment of a just obligation. I think it is wrong in principle; it is not in 
accordance with the prevailing doctrine in this country; and it is not con- 
ducive to human welfare, and should not receive the sanction of this court.”’ 

Those courts with a differing view rule that the master’s liability is 
predicated on the authority and control which he exercises over his servants 
and not whether he receives a profit from their work.’ A charitable cor- 
poration should be liable for torts committed in the course of activities 
within its powers and in carrying out its charitable purposes and the con- 
trary rule has been the object of severe criticism. The court in an Okla- 
homa *" case stated among other things that “‘if the immunity of charitable 
corporations from liability is to be accepted on the ground that the rule of 
respondeat superior does not apply, then it must be upon the principle that 





11 Gable v. Salvation Army, 186 Okla. 687, 100 P. 2d 244 (1940). 
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a charitable organization does not come within the main reason for the 
rule of public policy which supports the doctrine of respondeat superior; 
that the corporation derives no benefit from what its servant does, in the 
sense of personal and private gain, which was the reason for the rule. 
Obviously, this is without force unless it is said that the doctrine of 
respondeat superior has no application where the business, in which the 
agent or servant is employed, is not carried on for the purpose of profit. 
Such reasoning is erroneous and we decline to follow it.’’ Many large 
charitable corporations have hundreds of employees under their direction 
and control rendering service to thousands of individuals who place their 
well being and very lives in the care of such persons. To permit such insti- 
tutions to escape their tort liability on such tenuous grounds appears to be 
meeting with more and more disfavor in our various courts as more of 
them are repeatedly called upon to consider the question. 


3. GOVERNMENTAL IMMUNITY THEORY 


This theory subscribes to the doctrine that corporations performing a 
governmental function should, therefore, be entitled to the same immunity 
as other governmental agencies. In the case of Gable v. Salvation Army, 
Supra, the court said, among other things, ““The mere fact a private cor- 
poration carries on activities which are cloaked with the habiliments of the 
public good is to us sufficient upon which to accord to such organization 
the same exemptions reserved for governmental agencies. A governmental 
function must be presumed to be in the exercise of a public purpose, where- 
as something may be done for a public or a quasi public purpose and still 
not be in the exercise of a governmental function for this must depend 
upon the power and identity of the person or corporation acting.” 

In considering the question of governmental immunity in connection 
with the operation of a charitable institution and consequently its liability 
for any tort it may have committed in its operation, we get into a field of 
many ramifications. However, let’s consider for a moment this broader 
field of governmental immunity and tort liability in the operation of a 
charity.12 This might embrace such fields as poor relief activities, main- 
tenance of an airport, public parks, bath houses, bathing beaches and 
swimming pools, playgrounds, zoos, health clinics, dancing schools, hos- 
pitals, etc.1* We also have for consideration at times the question involving 
injuries caused by an ambulance owned by a municipality.** There is an 
apparent distinction between immunity from suit and immunity from 


12120 A.L.R. 1376; Cohen v. Gen’l Hospl. Soc., 113 Conn. 118, 154 A. 435 
(1931). 
18 134 A.L.R. 762; 138 A.L.R. 126, 51 A.L.R. 370, 57 A.L.R. 406. 
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liability. The former arises only where the state by its consent or a govern- 
mental unit or agency under statute or charter is subject to suit and it has 
been held that an unincorporated hospital established by a county under 
statutory authority cannot be sued, in the absence of a contrary provision 
in the statute.4* It will be found that in connection with the operation of 
a hospital by the Government, or an arm of the government, most courts 
in the absence of a statute abnegating immunity base their decision as to the 
liability of the hospital on the question as to whether or not the activity 
out of which the injury arose in the operation of said hospital was govern- 
mental or proprietary. If the former, then there is immunity. If the latter, 
no immunity.?® 

Why should the doctrine of governmental immunity carry any weight 
at all? Why should the various branches of the Government be immune 
from liability for committing a tort any more than a private individual or 
private corporation? To do so shifts the full burden of damage resulting 
from such wrongful acts of the Government onto a single individual who 
may suffer the injury rather than making it be borne by the whole com- 
munity which constitutes the entire Government, and if borne by the 
latter places very little burden upon any single person.** There appears to 
be much judicial shifting of opinion today against the old adage ““The 
king can do no wrong.” 

However, we do have the general rule that a governmental unit or 
agency is immune from liability for tort committed in connection with 
operating a hospital where it is operated in performance of a governmental 
function: 

See Lyle v. National Home, 1909 CC Tenn. 170 F 842. 

Alabama—Laney v. Jefferson County, 249 Ala. 612, 32 SO. 2d 542 
(1947). 

California—Davie v. Board of Regents, 66 Cal. App. 693, 227 P. 243 
(1924); Madison v. San Francisco, 106 Cal. App. 2d 232, 234 P. 2d 
995 (1951). 

Colorado—Meek v. Loveland, 85 Colo. 346, 276 P. 30 (1929); 
Schwalb v. Connely, 116 Colo. 195, 179 P. 2d 667 (1947). 

Georgia—Brunswick v. Barrett, 58 Ga. App. 799, 199 S.E. 901 
(1938)—*‘Paying Patients’’ (Rule limited to municipal corporations). 

Illinois—Tollefson v. Ottawa, 228 Ill. 134, 81 N.E. 823 (1907); 
Olander v. Johnson, 258 Ill. App. 89 (1930). 


15 McKay v. Washoe General Hospital, 55 Nev. 336, 33 P. 2d 755 (1934). 
16 38 Am. Jur., Municipal Corp’s., 261, 572; 25 A.L.R. 2d 208, 120 A.L.R. 1376. 


17 Madison v. San Francisco, 106 Cal. App. 2d 232, 234 P. 2d 995 (1951); Westem 
States Hospital v. Mackey, 158 Va. 495, 145 S.E. 419 (1928); Latham v. Santa Clara 
Co. Hosp’l, 104 Cal. App. 2d 336, 231 P. 2d 513 (1951). 
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Indiana—Scott v. Indianapolis, 75 Ind. App. 387, 130 N.E. 658 
(1921). 

Kansas—Butler v. Kansas City, 155 Pac. 12; Frost v. Topeka, 98 
Kan. 636, 161 Pac. 936 (1916). 

Kentucky—Van Pelt v. Louisville, 257 Ky. 256, 77 S.W. 2d 942 
(1935). 

Maine—Anderson v. Portland, 130 N.E. 214, 154 Atl. 572 (1931). 

Massachusetts—Benton v. City Hospital, 140 Mass. 13, 1 N.E. 836; 
Young v. Worcester, 253 Mass. 481, 149 N.E. 204 (1925). 

Michigan—Nicholson v. Detroit, 129 Mich. 246, 88 N.W. 695 
(1902) ; Martinson v. Alpena, 328 Mich. 595, 44 N.W. 2d 148. 

Minnesota—Gillies v. Minneapolis, 66 F. Supp. 467 (D.C. Minn. 
1946). 

Missouri—Schroeder v. St. Louis, 360 Mo. 293, 228 S.W. 2d 677 
(1950). 

New Jersey—Kress v. Newark, 8 N. J. 562, 86 A. 2d 185 (1951). 

New York—Meyer v. New York, 162 Misc. 23, 293 N.Y.S. 563 
(1937). 

Oklahoma—Okmulgee v. Carlson, 180 Okl. 607, 71 P. 2d 722 
(1937). 

Pennsylvania—Hand v. Philadelphia, 8 Pacific Co. 213 (1890). 

Puerto Rico—Villegas v. San Juan, 19 P.R. 397 (1913). 

Ohio—Overholzer v. National Home, 68 Ohio St. 236, 67 N.E. 487 
(1903); Lloyd v. Toledo, 42 Ohio App. 36 (1931). 

Texas—McAllen v. Gartman, 81 S.W. 2d 147 (Tex. Civ. App. 

Tennessee—Lane v. Knoxville, 170 Tenn. 482, 96 S.W. 2d 769 
(1936); Lyle v. Nat’l Home, 170 F. 842 (C. C. Tenn. 1909). 

1935). 

Virginia—Naita v. Eastern State Hospital, 97 Va. 507, 34 S.E. 617 
(1899). 

West Virginia—Schaefer v. Monongalia General Hospital, W. Va., 62 
S.E. 2d (1950). 

It may be stated, as a general rule, that a governmental unit or agency 
is not immune from liability for torts committed in connection with 
operating a hospital where it is operated in performance of a proprietary or 
corporate function: 

Alabama—trecognizes the rule where the county is authorized by law 
to operate a profit hospital—Laney v. Jefferson County, 249 Ala. 612, 
32 So. 2d 542 (1947). 

California—Calkins v. Newton, 36 Cal. App. 2d 262, 97 P. 2d 523 
(1939). The court said it was not inclined to hold that liability for 
negligence might not exist as against the county if the legislature empowered 
it to engage in the hospital business; Beard v. San Francisco, 79 Cal. App. 
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2d 753, 180 P. 2d 744 (1947) ; Madison v. San Francisco, 106 Cal. App. 
2d 232, 234 P. 2d 995 (1951) (stating it was legally possible that a 
municipal corporation pursuant to its statutory authority was operating the 
hospital in a proprietary capacity, and hence was liable for torts committed 
in the operation of the hospital). 

Georgia—Barrett v. Brunswick, 56 Ga. App. 575, 193 S.E. 450 
(1937); (recognized the rule as to paying patients in hospitals of munici- 
pal corporations) . 

Idaho—Henderson v. Twin Falls County, 56 Idaho 124, 50 P. 2d 
597,101 ALAM. 1941 :01955). 

Maine—Anderson v. Portland, 130 Me. 214, 154 Atl. 572 (1931). 

Michigan—Martinson v. Alpena, 328 Mich. 595, 44 N.W. 2d 148 

(1950). 
: Minnesota—Borwege v. Owatonna, 190 Minn. 394, 251 N.W. 915 
(1933); Gillies v. Minneapolis, 66 F. Supp. 467 (D.C. Minn. 1946) 
(recognizing the rule that the city in operating a hospital is performing a 
governmental function). 

New York—Nathanson v. New York, 282 N.Y. 556, 24 N.E. 2d 983 
(1939) ;Volk v. New York, 284 N.Y. 279, 30 N.E. 2d 596 (1940); 
Tormey v. New York, 12 Hun 542 (1878). 

Oklahoma—Shawnee v. Roush, 101 Okla. 60, 223 P. 354 (1923); 
Pawhuska v. Black, 117 Okla. 108, 244 P. 1114 (1926); Okmulgee v. 
Carlton, 180 Okla. 605, 71 P. 2d 722 (1937). 

There are some cases which seem to hold that a governmental unit or 
agency in operating a hospital necessarily performs a governmental func- 
tion, or for other reasons, not depending upon a distinction between 
governmental and proprietary functions such units or agencies are con- 
sidered and held to be immune from tort liability, viz., Louisiana, which 
states that the doctrine of respondeat superior does not apply to hospitals 
created and owned by the state or its subdivisions. Messina v. Soctete 
Francatse De Vienfaissance, 170 So. 801 (La. 1936) ; Maine—Brown v. 
Finalhmaven, 1876, 65 Me. 402 (1876). 

It has been held that where a county was authorized by Statute to 
operate hospitals and other undertakings for the use of the public but was 
not authorized to operate such hospital as a proprietary function or for 
profit or as a corporate enterprise, it was, therefore, acting in a govern- 
mental capacity and could not be held for the torts of its servants. Hender- 
son v. Irvin Falk Co., 56 Idaho 124, 50 P. 2d 597, 101 A.L.R. 1151 
(1935). : 

Some jurisdictions held that in all instances a county is but an arm of 
the government and thus all its functions are governmental. Dillwood v. 
Recks, 42 Cal. App. 602, 184 Pac. 36; O’Brien v. Rockingham Co., 80 
N.H. 522; 120 Atl. 254. However, the better rule to follow would seem 
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to dictate a scrutiny as to the purpose and operation of the enterprise as 
well as the law authorizing it. 

Where a hospital performed a duty imposed by the general laws of the 
state to provide care for an expectant mother who was unable to pay for 
her necessary care, the county was held to be operating the hospital in a 
governmental capacity and was not liable for injury to the patient caused 
by the negligent act of employee. Madison v. City and County of San 
Francisco.** 

Where a Statute shows intention to bind the state it does not follow 
that the Legislature intended that it should be applied to the State’s agents 
as well. Engels v. City of N. Y., 10 N.Y. 2d 641 (1939). 

We have a very recent case on the United States District Court for the 
District of Columbia, decided on October 29, 1954, which is Caloneris v. 
District of Columbia, CCH Reg. 2, Vol. 4, p. 526. In that case, the plain- 
tiff brought an action to recover damages for the death of her decedent, a 
hospital patient, who died as the result of the alleged negligence of de- 
fendant. On defendant’s motion to dismiss, the Court held that in oper- 
ating a hospital, defendant was performing a governmental function, and 
that it was therefore not liable for damages arising from this course of 
activity. Defendant’s motion to dismiss the complaint was granted. The 
Court in this case gives us some very important dictum on this question of 
government immunity. For example: 

“Government immunity from suit is an obsolescent and dying 
doctrine... . A differentiation between governmental and proprietary 
functions of municipalities is far from clear and is not always con- 
sistent throughout, but, as has been observed by Mr. Justice Holmes, 
“The law is always approaching, never reaching, consistency. It will 
become entirely consistent only when it ceases to grow.’ This Court 
also cites two cases, where in one the construction and maintenance 
of sewers are held to constitute a proprietary function and in another, 
the operation of a sprinkler system for children’s pleasure is regarded 
as being within the governmental sphere.” 


4. IMPLIED WAIVER OR ASSUMPTION 
OF RIsK THEORY 


This theory rests upon the foundation that if one accepts the benefits 
of a charity he waives liability or assumes the risk of negligence. Such a 
theory is fundamentally weak and is based largely on fiction and academic 
theory. 

Many patients are admitted to hospitals so injured or maimed that 
they could not reasonably be said to have agreed upon anything when 
admitted. The case of Foster v. Roman Catholic Diocese of Vermont, 70 
A. 2d 230 (1950), discusses this theory and among other things states, 
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“Now if a person is a beneficiary, those who believe in that theory try to 
reason that the beneficiary has waived the right to recover, or that the 
doctrine of respondeat superior does not apply to the private charity. The 
waiver theory does not bear close scrutiny; for example, a person taken to 
a hospital for treatment and who is in an unconscious condition. Does he 
waive any right to recover for any negligent act of the hospital or its ser- 
vants while he is in that condition, or the same thing might be said of a 
minor in a hospital or in a church? The only possible basis for the theory 
is that it is based on the assumption of an implied contract against future 
negligence. That seems to be fiction of the highest order.”’ 18 

On this theory the Illinois case of Wendt v. Servite Fathers ** has this 
very pertinent and worthwhile comment, ““They say he assumed the risk 
in consideration of the gratuitous services rendered him. Powers v. Massa- 
chusetts Homeopathis Hospital, 109 Fed. 294, 65 L.R.A. 372 (1901). 
This theory is so fictitious and unrealistic it certainly cannot be applied to 
the many patients who are desperately ill or unconscious when admitted 
to a hospital or to infants and insane persons who have no legal capacity 
to so will away their rights, nor does the ordinary conscious adult intend 
to do so. Usually he is ill or hurt when admitted to a hospital, he does not 
haggle about terms, he expects care not carelessness. Few hospitals would 
announce a policy requiring such a waiver as a condition of entrance, and 
few patients would enter under such a condition unless forced to do so by 
poverty. ... The idea of waiver, therefore, as implied from reception of 
benefit amounts merely to imposing immunity as a rule of law in the guise 
of assumed contract or renunciation of right when all other reasons are 
found insufficient to support the distinction.” 


5. PuBLic PoLicy THEORY 


We find in reviewing decisions from the various States on this ques- 
tion that all of the theories advanced in behalf of immunity of a charitable 
institution argue the public policy theory to a greater or lesser degree. As 
the facts are presented to it in a particular situation or case, the Court, 
believing in the immunity theory, may advance one or all of the theories 
in support of its ruling. Perhaps the strongest argument supporting the 
public policy doctrine and the most universal one advanced is the one 
advocating the trust fund theory, and as one Court put it, it is better that 
the rights of the individual who is injured should be subservient to the 
interests of the general public in the preservation of the institution, and 


18 The President and Directors of Georgetown College v. Hughes, 130 F. 2d 810 
(App. D.C. 1942); Nicholson v. Good Samaritan Hospital, 145 Fla. 360, 199 So. 344 
(1940); Foster v. Roman Catholic Diocese, supra; Wendt v. Servite Fathers, 332 Ill. 
App. 618, 76 N.E. 2d 342 (1947); Mississippi Baptist Hospital v. Holmes, 212 Miss. 
564, 55 So. 2d 142 (1951); 213 Miss. 244, 56 So. 2d 709 (1952); Vanderbilt Uni- 
versity v. Henderson, 23 Tenn. App. 135, 127 S.W. 2d 284 (1938). 
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that it is better that one rather than many suffer, and the advantages to the 
public outweigh the detriment to the individual who has been injured. 
This was brought out but not followed in the case of Foster v. Roman 
Catholic Diocese, Supra. In discussing the Public Policy Theory of Pro- 
tecting the Trust Fund, the Supreme Court of Iowa ?* had the following 
to say—‘‘No doubt at the outset of the theory, the need for charity in the 
way of treatment of the suffering was urgent and the general good of 
society demanded encouragement thereof. At that time, hospitals, being a 
particular so-called charity which we have before us, were relatively few 
in number and were created and conducted solely by funds donated by 
public spirited people. Their doors were open to all alike, irrespective of 
race, color, creed, or ability to pay. There was little, if any, paternal care 
granted by the State. The granting of immunity from liability for the 
negligence of their employees may have been proper as a basis for encour- 
aging such charity. 

“Today the situation is vastly different. The business of the hospitals 
today has grown into an enormous one. They own and hold large assets, 
much of it tax free, but by statute, and employ many persons. The State 
has become paternal to an astonishing degree, as evidenced by numerous 
statutes found in our code, Relief for Soldiers, Sailors and Marines; Sup- 
port of the Poor; County Homes; Tuberculosis Patients; Medical and 
Surgical Treatment of Indigent Persons; . . . Also we take judictal notice 
of the extensive use of the many types of hospital insurance, as well as 
liability insurance by the institutions. Thus, it is evident that times have 
changed and are now changing in the business, social, economic and legal 
worlds. The basis for and the need of such encouragement is no longer 
existent.” 

However, we find the Kentucky Court taking a somewhat different 
view.”° Following the immunity rule, the Kentucky Court refused to adopt 
any new rule and followed the long established one in that state, that a 
charitable hospital or other charitable institution is not liable to a patient, 
although he is a paying patient, for a tort. The plaintiff in this case tried 
to circumvent this long established rule in Kentucky by claiming that she 
was not suing for tort, but that her action was based upon the breach of an 
implied contract that the food served her was warranted to be fit for human 
consumption, but the Court said that although the suit was based upon 
an employee’s negligent violation of some duty imposed by either expressed 
or implied contract, the cause of action sounded in tort and is treated as a 
tort action by the Courts. The plaintiff then asked the Court to re- 
examine its former opinions on immunity and overrule them. The plain- 
tiff also asked the Court to disregard the doctrine of Stare Decisis, and to 


19 Haynes v. Presbyterian Hosp’l Ass’n, 241 Iowa 1269, 45 N.W. 2d 151 (1950). 
20 Forrest v. Red Cross Hosp’l Inc., 265 S.W. 2d 80 (1954). 
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accept what she called the “‘fast growing no immunity rule.’”’ The Court 
then went on to say: “However, other Courts which have recently 
examined this question have not seen fit to overrule their former opinions, 
holding charitable institutions free from liability for torts.’’ 24 Where- 
upon the Court refused to disturb its adherence to the doctrine of immunity 
adhered to for the last 60 years, further stating that if there is to be a change 
in public policy in the State of Kentucky, it must be made by the legis- 
lature and not by the Court. 

In a Maryland case,?? the Court of Appeals refused to disturb its long- 
standing immunity rule, which had been followed for many years,?* and 
reafirmed several times.** Appellant contended that these cases were 
wrongly decided and are out of line with the modern trend.*®> However, 
the Court decided that ‘‘to withdraw immunity from this type of corpora- 
tion at this time would be an act of judicial legislation in the face of a 
contrary policy declared by the legislature itself. Not only has the legis- 
lature granted exemptions to charitable corporations from various kinds 
of taxation, in order that their field of usefulness might be enlarged, but it 
has made direct appropriations to the same end, to establish a liability at 
this time would run counter to legislative policy and increase potential 
demands upon the State. 

“In the 1947 Maryland State Legislature, a bill was introduced in the 
Senate, S.D. 411, as the substitute for a previous bill introduced in the 
House, providing ‘each policy issued to cover the liability of any charitable 
institution for negligence or any other tort shall contain a provision to 
the effect that the insurer shall be estopped from asserting, as a defense to 
any claim covered by said policy, that such institution is immune from 
liability on the ground that it is a charitable institution.’’’ The Court 
further stated that in its opinion the legislature has accepted the doctrine 
previously announced by the Court and dealt with the matter in its own 
fashion, and held that the plaintiff had not brought himself within the 
terms of the section quoted. 

We find a New Jersey Court discussing the public policy theory in a 
somewhat different vein.”® Briefly, this was a personal injury accident 
sustained by a nurse in the hospital for which she brought an action against 
the hospital. The lower Court rendered summary judgment for the 


21 Mead v. St. Francis Hosp’! of Charleston, W. Va., 74 S.W. 2d 405; Caspar v. 
Cooper Hosp’l, N. J., 98 A. 2d 605 (N.J. 1953); Feelin v. Lucy, 259 S.W. 2d 302 
(Tex. Cir. App.) ; Williams v. Randolph Hosp’l, 237 N.C. 387, 75 S.E. 2d 303. 

22 Howard v. South Baltimore Gen’! Hospital, 62 A. 2d 574 (1948). 

23 Perry v. House of Refuse, 63 Md. 20, 52 Am. Rep. 495. 

24 Loeffler v. Trustees of Shepard & Enoch Hospital, 130 Md. 265, 100 Atl. 301. 
L.R.A. 191 7d, 967. 

25 Mullinger v. Evangelischer et al., 144 Minn. 392, 175 N.W. 699; Pres. and Direc- 
tors of Georgetown College v. Hughes, 76 U.S. App. D.C. 123, 130 F. 2d 810. 

26 Casper v. Cooper Hospital, 98 A. 2d 605 (N.J. 1953). 
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hospital and the plaintiff appealed. The higher Court held that the nurse 
was a beneficiary of the Hospital’s charity and hence, under the rule of 
charitable immunity the hospital was not liable for personal injuries sus- 
tained by her in falling in an areaway on the hospital premises, notwith- 
standing that the nurse made payments to the college giving the course, 
and that the college made a donation to the hospital. The opinion goes on 
to state that where a public policy justifies immunity of a charitable insti- 
tution from liability for negligence arising out of acts of its servants and 
agents, such immunity is limited to suits by those who directly or in- 
directly stand in some beneficial relation to such institution, but that a 
complete stranger having no such beneficial relation may recover if negli- 
gence is proved, that New Jersey still holds to the doctrine that immunity 
is limited to suits by those who directly or indirectly stand in some 
beneficial relation to the charitable defendant. Thus is noted the reluctance 
to depart from public policy long established. 

This policy proceeds on the theory that such institutions are inspired 
and supported by benevolence and devote their assets and energies to the 
relief of the destitute, sick and needy, the common welfare requires that 
they should be encouraged in every way and held exempt from liability 
for torts; that to do otherwise would operate to discourage the charitably 
inclined, dissipate the assets of such institutions in damage suits, and 
ultimately, perhaps destroy them. 

In answer to this argument, however, it has been said that while the 
public has an interest in the maintenance of a great public charity, it also 
has an interest in obliging every person and corporation which undertakes 
the performance of a duty to perform it carefully, and to that extent, 
therefore, it has an interest against exempting any person and any such 
corporation from liability for its negligence, and that, moreover, it is 
solely for the legislature, and not for the courts, to say that the former 
interest is so supreme that the latter must be sacrificed to it. 


Public Policy as a ground for immunity has been disapproved in a 
number of states. This whole question thus presents a fertile field for 
sound legislation by the legislative bodies of the several states. One state 
in refusing to depart from its previous holdings adhering to the trust 
fund theory and public policy of Stare Decisis points out that state chari- 
table institutions enjoy freedom from taxation, that municipalities are 
free from liability for their negligent acts and that since hospitals render 
comparable public service they should enjoy the same immunity. The 
same court also makes the further observation that there is universal 
reluctance to render anyone liable for an injury to another inflicted while 
engaged in unselfishly helping those other persons.** We thus find the 


27 Gregory v. Salem Gen’l Hosp’l, 153 P. 2d 8037 (Ore. 1944). 
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well of judicial authority on this phase of the question, full and over- 
flowing. 


EFFECT OF THE EXISTENCE OF LIABILITY INSURANCE 
ON THE IMMUNITY OF A CHARITABLE INSTITUTION 


The first question that arises in connection with this feature of the 
subject is—Why should the presence of an indemnifying liability insur- 
ance policy covering an insured charitable institution have any effect upon 
its liability for tort? There are many who feel that insurance should not be 
made a criterion of responsibility. However, its prevalence and low cost 
are important considerations in evaluating the fears or supposed ones 
against the argument that to permit a recovery against the charitable 
institution would deplete its trust funds and that if the charity is covered 
for its tort liability, it would act as an encouraging vehicle for persons 
to continue their gifts to the charity without fear that their donations 
might go towards the satisfaction of a judgment rather than towards a true 
purpose of the charity. 

Let us see what some of the jurisdictions have ruled on this question. 
In the case of Cristini v. Griffin Hospital, 57 Atl. 262 (Conn. 1948), 
the court said, ‘“The determinative issue on this appeal is the effect to be 
accorded to the existence of insurance on the immunity of a charitable 
hospital from tort liability.’”” The hospital was charged with negligence 
causing the death of the plaintiff’s infant son. The defendant filed a 
special defense alleging that it was a charitable corporation. The plaintiff 
pleaded in reply thereto that the defendant carried insurance indemnifying 
it and its property, funds and assets against all liability for negligence and 
agreed to limit his recovery to the indemnity procurable under the insur- 
ance policy. He also alleged that by carrying insurance and thus protecting 
its trust funds and other property from depletion, the defendant was 
estopped from claiming charitable immunity. A demurrer to the reply was 
filed by the defendant and overruled. The court said among other things 
that the plaintiff’s claim was not valid. “If the charitable institution is 
not liable for the negligence alleged, it cannot be made liable because he 
took out insurance which would cover a judgment recovered against it. 
The fact is irrelevant as to the question of liability.’ ** 

The court then went on to say “‘that the basis on which the defendant’s 
legal responsibility for tort rests would not be changed by its entering into 
a contract with an insurance company by which the latter for a considera- 
tion and within specified limits undertakes to assume responsibility for 
damages resulting from accidents for which the defendant might be found 


28 Shaker v. Shaker, 129 Conn. 518, 29A. 2d 765. 
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liable, even though thereby to a certain extent the diversion of the funds 
of the defendant to that purpose might be avoided.” 

Perhaps one of the most important pronouncements made by the 
court in this case was to the effect that if the plaintiff’s contention should 
prevail, the result would be that a plaintiff negligently injured in an 
insured hospital would get judgment, while a plaintiff injured in an 
uninsured hospital would not, and that in its opinion the distinction had 
no logical basis in finally deciding that the existence of insurance was 
irrelevant on the question of liability. 

The Iowa Court in the case of Haynes v. Presbyterian Hospital As- 
sociation, supra, held in effect that the court would judicially notice the 
extensive use of many types of hospital service as well as liability insurance 
by hospitals. While the Iowa Court does not come right out and say, in 
so many words, that the presence of liability insurance covering the insti- 
tution should make any difference in its responsibility to the public, it 
does appear to take judicial notice of the fact among other things as a 
contributing factor in reversing its previous stand in holding that the 
situation is so much different today as respects the business of operating 
a modern hospital that the reasons previously given for holding such an 
institution immune from liability for its tort no longer exist and that a 
hospital today no longer needs the encouragement that it did in the early 
years of our history, that among other things previously mentioned, the 
hospital today owns and holds large assets, much of it tax free by statute, 
that the state has become paternal to an astonishing degree as evidenced by 
such relief measures as Soldiers, Sailors and Marines Relief, support for 
the poor by the state and county homes, indigent tuberculosis patients, 
medical and surgical treatment of indigent persons, the extensive use of 
many types of hospital insurance, etc. 

In those states where the immunity rule prevails, a natural question 
arises as to why then should a charitable institution go to the expense of 
being covered by Liability insurance? Of course, one answer here is that 
there are so many ramifications to this so-called immunity rule that 
any charitable institution may at any time be sued for the alleged com- 
mission of a tort and since the law on the question is so unsettled and since 
many courts today are beginning to take different viewpoints on the ques- 
tion than they took years ago, a complete reversal is not unexpected, or 
should not be in any jurisdiction which has heretofore held to the im- 
munity doctrine. The cost of one trial could very likely more than con- 
sume the cost of complete coverage by a liability insurance policy. Even 
in those states holding to the immunity doctrine, it is not uncommon for 
the court to be presented with a case wherein the plaintiff recognizes the 
holdings and leanings of the court over a long period of time but argues, 


[37] 








as has been done in many recent cases, that times have changed and asks 
the court to repudiate its previous holdings.”° 

The Illinois case of Wendt v. Servite Fathers, Supra, said in effect that 
where insurance exists and provides a fund from which tort liability may 
be collected so as not to impair the trust fund, the defense of immunity is 
not available. On this question the court brought out the fact that the 
liability insurance policy carried by the defendant expressly stipulated, 
as do most such policies, that the insurer either in the adjustment of claims 
or in the defense of suits against the insured should not interpose the 
defense of immunity unless requested to do so by the insured. The record 
disclosed that no such request was made in conformity with the policy of 
the defendant; therefore, where immunity would have been a valid defense 


it was not invoked and the court said that if the corporation wishes to 
waive that immunity there is no principle in law which would prevent 
it from doing so, and that to argue that a hospital or charitable institution 
may not protect its beneficiaries as well as itself by insurance because it 
creates a new liability where none existed, would be to extend the doctrine 
of a previous case, namely Parks v. Northwestern University, 218 Ill. 381, 
75 N.E. 991 (1905), or any other decision in the state adhering to the 
complete immunity theory. The Wendt case held among other things 
that the immunity defense could be waived and that where there was 
liability insurance from which tort liability could be collected without 
impairment of the trust funds of the charity, the defense of immunity was 
not available. 

As the court said further in this case, ‘‘it would seem a sheer waste of 
money for a charitable corporation to purchase insurance protection if the 
immunity rule was absolute in all cases,’’ and it, therefore, held that where 
insurance exists and provides a fund from which tort liability may be 
collected so as not to impair the trust fund of the institution, the defense 
of immunity was not available. In the case of Moore v. Moyle, 405 Ill. 
555, 92 N.E. 2d 81 (1950), the Supreme Court of Illinois stated in 
discussing this question of the presence of liability insurance coverage in 
relation to the liability of the institution, that ‘“‘where the trust fund will 
not be impaired or depleted by prosecution of the case the action will lie,” 
and here again, the question of the effect of liability insurance on the 
liability of the institution was very well stated in arguing for and extend- 
ing the rule as announced in the Parks case, supra, the court saying among 
other things that by allowing recovery no violence is done the institution 
if the trust funds are protected and not subjected to the payment of any 
judgment obtained for tort liability. In answering the charge that to 
permit this would give rise to a situation which would create liability 


29 See Iowa, Kansas, Washington, Arizona, cases cited in alphabetical list. 
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only in the event the charitable institution is insured, suggesting that 
liability is predicated upon the absence or presence of liability insurance the 
court stated that such is not the case. That the question of insurance in 
no way affects the liability of the institution, but would only go to the 
question of the manner of collecting any judgment which might be 
obtained without interfering with or subjectting the trust funds or trust 
held property to the judgment. The question as to whether or not the 
institution is insured does not affect its liability any more than whether a 
charitable institution holding private non-trust property or funds would 
affect its liability. These questions would only be of importance at the 
proper time when the question arose as to the collection of any judgment 
out of non-trust property or assets. Of course, this all brings in directly 
the question of insurance coverage and whether consciously or uncon- 
sciously it would have some effect on the mind of the trier, regardless of 
how much he tried to keep it out. —The main conclusion from this reason- 
ing is that a recovery would not deplete the trust funds to the extent to 
which they were covered by the liability policy. 

Again, an Illinois Court in the case of Thomas v. Broadlands Com- 
munity Consolidated School District, 348 Ill. App. 567, 109 N.E. 2d 
636 (1953), upholds the previous decisions on this question where the 
plaintiff, a student, was injured on the playground of the defendant school 
district and the school district carried liability insurance. Here the court 
said that liability insurance to the extent it protects the public funds, 
removes the reason for immunity and thus the immunity to suit. ““The 
reasoning of the Supreme Court in the Moore case, Supra, applies with 
equal force to the question before us. If the public funds are protected by 
liability insurance, the justification and reason for the rule of immunity 
are removed.’ The court also said that the only justifiable reasons for 
immunity of quasi municipal corporations for tort is the public policy 
theory to protect public funds and public property. 

From the State of Georgia we get a decision holding that where a 
county is immune from liability for injuries sustained by a paying patient 
in a hospital operated by the county, the fact that it carried liability insur- 
ance does not subject it to suit for such injuries, in the absence of a statute 
authorizing such suit, even if it was brought on the theory that the action 
would be maintained solely for the purpose of fixing the liability of the 
county and that collection would be had from the insurance company.** 

It should be immaterial in determining liability whether an individual 
defendant corporation has or does not have protection afforded by a 
liability insurance policy. However, many courts, where such protection 
is afforded, feel that it is appropriate for consideration where the question 
is as to whether or not, as a matter of public policy, such institution needs 

30A Ware County v. Cason, 61 Ga. App. 15, 5 S.E. 2d 597 (1939). 
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immunity. The cost of such coverage figured as against the cost of pro- 
tecting itself against inroads brought about by litigation is very small and 
to argue that it will deplete the trust funds by paying the cost of liability 
insurance is being far from realistic.*° Some cases take notice of the fact 
that the danger of dissipation of the trust funds is minimized by the 
coverage afforded such institution by a public liability policy. Although 
the decision in a particular case may not be influenced by such fact, the 
door is being opened and the groundwork is being laid by such mentioning 
of insurance so that more weighty consideration may be given to it should 
the occasion arise. Connecticut holds that the fact the defendant carried a 
liability insurance policy is irrelevant on the question of liability.** 

In the State of Maryland, as previously mentioned, statutory law 
provides that every policy that is issued to cover the liability of a charitable 
institution for negligence or any other tort must contain a provision to the 
effect that the insurer shall be estopped from asserting, as a defense to any 
claim covered by said policy, that such institution is immune from liability 
on the ground that it is a charitable institution.*? Otherwise, an eleemosy- 
nary institution is generally exempt. 

We find, therefore, that some jurisdictions although relying upon the 
trust fund theory of immunity do permit the securing of a judgment 
against the charity but prohibit the levying of execution against the trust 
fund property of the institution.** As to the effect of indemnifying insur- 
ance coverage on the overall responsibility and liability of a charitable 
corporation, it would appear that no definite trend is indicated at this time, 
although it appears most courts that have considered it are pretty well 
agreed that the presence of such coverage should have no effect on liability. 
St. Mary Academy, et al. v. Solomon, 77 Col. 463, 238 Pac. 22, 42 
A.L.R. 964; O’Connor v. Boulder, Colorado Sanitarium Association, 105 
Col. 259, 96 P. 2d 835, 133 A.L.R. 8819. 


SOME DISTINCTIONS 
BENEFICIARIES—STRANGERS—PAYING PATIENTS 


Members of churches, persons who attend their services or social activi- 
ties, persons who receive free treatment at hospitals and clinics or those 
who receive other gratuitous benefits are considered to be beneficiaries.** 
A stranger is generally ‘‘one unconcerned in and unrelated to that which 


30 Pierce v. Yakima Valley Mem. Hosp’l, Supta; Noel v. Menninger, Supra. 
31 Cristini v. Griffin Hospital, 57 A. 2d 262 (1948). 

82 Howard v. South Baltimore, Gen’l Hosp’l, 62 A. 2d 574 (1948). 

33 DePaul Law Review—Autumn-Winter 1954, Vol. IV, No. 1, P. 64. 
8425 A.L.R. 2d; Foster v. Roman Catholic Diocese, Supra. 
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the donor brought into being or supports in operation.” ** One who 
receives no benefit from the charity or a person not a recipient of the bounty 
of the charitable organization are considered strangers.** The visitor of a 
paying patient in a charitable hospital has been held to be a stranger within 
the rule imposing liability to those in that category.*7 On the other hand, 
a New Jersey case held a mother visiting her daughter patient in a charitable 
hospital was held to be a beneficiary and not permitted a recovery.** Per- 
sons accompanying patients to hospitals and nurses employed by patients 
have been held to be strangers.*® It has been held in at least one case that a 
person who was in a church for the purpose of worship was not a recipient 
of the charity and the defendant was thus not immune from liability.*° In 
another jurisdiction a person was held to be a beneficiary of a church society 
even though she was not a member thereof and merely attended a birthday 
party given by the society.*t A member of a Girl Scout Troop which made 
a small donation to the church and maintained its headquarters at the 
church was held to be a beneficiary within the immunity rule although she 
was not a member of the church, had never worshipped there and the troop 
was not identified with the church.** Patrons of museums and hillbilly 
shows have been held to be beneficiaries.** As to paying patients, see cases 
cited for Alabama, California, Florida, Mississippi, New York, North 
Carolina, and Utah. 


CONCLUSION 


Individuals undertaking acts of charity are responsible for their own 
careless action. If they negligently violate the private rights of others it 
is done at the risk of being held legally responsible. Doctors, lawyers, 


35 Kolb v. Monmouth Mem. Hosp’l, 182 Atl. 822 (N.J. 1936); Matthews v. Mon. 
Mem. Hosp’l, 37 A. 2d 33. 

36 Hinman v. Berkman, 1949, DA Mo. 85 F. Supp. 2 (D.C. Mo. 1949); St. Vin- 
cents Hosp’l v. Stine, 144 N.E. 537 (Ind. 1924); 33 A.L.R. 1361. 

37 Alabama Bap. Hosp’! Bd. v. Carter, 145 So. 443 (1932); Lusk v. L. S. F. & G. 
Co., 199 SO. 666 (La. App. 1941); Walker v. Mem’l Hosp’l, 45 S.E. 2d 898 (Va. 
1948). 

38 Baeckel v. Orange Mem’! Hosp’l, 158 A. 832; 110 N.J.L. 509, 166 A. 146. 

39 See cases cited in Conn.; N.J.; Johnson v. Staten Island Hosp’l N.Y., 283 N.Y.S. 
664, 2 N.E. 2d 674 (1935); Hospital of St. Vincent v. Thomson, 81 S.E. 13, 51 
LRA-NS 1025 (1914); Dist. of Col.-Pres. & Dir. of Georgetown v. Hughes, Supra; 
Rose v. Raleigh Fitkin-Paul Morgan Mem. Hospital, 136 N.J.L. 553, 57 A. 2d 29 
(1948) ; Sisters of Charity v. Dunelius, 123 Ohio St.. 52, 173 N.E. 737, 174 N.E. 256 
(1930). 

40 Gallob v. Congregation Ohel Moishe Cheora Tebilim, 196 N.Y.S. 517 (1922). 

41 Burgie v. Muench, 65 Ohio App. 176, 29 N.E. 2d 439 (1940); Glaser v. Cong. 
Kehillath Israel, 263 Mass. 435, 161 N.E. 619 (1938); Cullen v. Schmidt, 39 N.E. 2d 
146 (Ohio). 

42 Bianchi v. South Park Presby. Church, 123 N.J.L. 325, 8 A. 2d 567 (1939); 
124 A.L.R. 808. 

43 Bodenheimer v. Confederate Mem. Ass’n, 62 F. 2d 507 (C.A. Va. 1934); 36 
N.C.C.A. 612; Esposito v. Henry H. Stambaught Auditorium, 77 N.E. 2d Ill. (1946). 
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dentists, and other professional persons do not acquire immunity by 
habitually ministering or rendering service to those who cannot afford to 
pay. Why then is it sound or just to clothe an incorporated body or trust 
with immunity for doing the same thing? A doctor, treating a charity 
patient is held to the same degree of skill and care as he is to one who pays 
him. This treatment or care may take place in a hospital or clinic which 
is non-profit and organized. Both the doctor and the institution may 
negligently injure that patient. In some jurisdictions, a recovery may not 
be had against the institution but the doctor has no immunity. It should 
be no defense for any individual or other legal entity to say, ‘‘Since I was 
not paid for my service I should not be called upon to respond in damages 
if it was negligently performed.” 

Out of the welter of American decisions on this question there does 
appear to be emerging a more definite trend to hold charitable organizations 
to the same degree of responsibility and liability as any other organization, 
person or legal entity. All of the theories supporting the immunity doc- 
trine appear to be gradually disappearing as more and more courts are called 
upon to review past holdings where the immunity rule has been followed. 

It has been said that immunity from tortious conduct arbitrarily 
relieves from liability a select class without proper justification and at the 
expense of those least able to bear such burden; that it “destroys equality 
and creates special privilege.’’ * 

It is quite likely that the presence of liability insurance coverage is 
destined to play a more significant role on this whole question than it has 
in the past as more and more charitable institutions realize they cannot 
afford to be without this protection. Whether in a so-called “immunity 
jurisdiction” or not such coverage protects the insured from harassment 
and possible rejection of previous holdings while at the same time afford- 
ing expert investigations and wise counseling. 

The trust fund, respondeat superior, governmental immunity, implied 
waiver and public policy theories appear to be finding it increasingly more 
difficult to face up to the fact that charity must not be permitted to be 
careless. When it is, it ceases to be doing a kind deed and does actionable 
wrong for which it should be held responsible. 


APPENDIX 


Presented herewith is a list of the states arranged in alpha- 
betical order. The outstanding decision or decisions for 
each state are listed with an explanatory word. 


Alabama: Tucker v. Mobile Informary Assn., 68 So. 4 (1915); Ala. 
Bap. Hospital v. Carter, 145 So. 443 (1933). Stranger allowed to re- 


44 DePaul Law Review, Supra. 
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cover; see Statute, § 66-517: an injured person shall have a direct cause 
of action against the liability insurer of any non-profit organization. 

Arizona: Rejects the Immunity Theory—Ray v. Tucson Medical 
Center, 72 Ariz. 22, 230 P. 2d 220 (1951). Liable to same extent as a 
private person or corporation, overruling So. Meth. Hosp. & Sanitarium v. 
Wilson, 45 Ariz. 507, 46 P. 2d 118 (1935); cf. Diocese of Tucson v. 
Keenan, 74 Ariz. 20, 243 P. 2d 455 (1952). 

Arkansas: Tendency to accord charities complete immunity from tort 
liability; rely on doctrine of Respondeat Superior and upon the trust fund 
theory—Arkansas Valley Coop. Rural Elec. Co. v. Elkins, 200 Ark. 883, 
141 S.W. 2d 538 (1940). See Michael v. St. Paul Mercury Indem. Co., 
92 F. Supp. 140 (D.C. Ark. 1950), holding that a charitable corpora- 
tion is not subject to suit for tort within the contemplation of a statute 
providing for direct cause of action against liability insurance carrier of any 
co-operative non-profit corporation, association, etc.; not subject to suit 
for tort. 

California: A private charity is liable in damages for torts in the same 
manner as a private person or corporation—Molloy v. Fong, 37 Cal. 2d 
356, 232 P. 2d 241 (1951). Charitable corporations are liable for their 
torts whether or not the claimant has paid for the charity received. The 
rule of Respondeat Superior applies to Ecclesiastical bodies as well as others. 

Colorado: The fact that the defendant is a charitable institution does 
not, of itself, prevent the plaintiff from maintaining an action in tort. 
Stranger or beneficiary recovery allowed: Court levy on trust property to 
collect judgment not permitted. See effect of liability insurance here. St. 
Luke’s Hospital Assn., 240 P. 2d 917 (1952). 

Connecticut: Limited immunity to hospital patients and beneficiaries, 
based on public policy——Cohn v. Gen’l Hosp. Soc., 113 Conn. 188, 154 
Atl. 435 (1931); Cashman v. Meriden Hospital, 117 Conn. 585, 169 
Atl. 915 (1933); Boardman v. Burlingame, 123 Conn. 646, 197 Atl. 
761 (1938); Cristini v. Griffin Hospital, 134 Conn. 282, 57 A. 2d 262 
(1948); Haliburtan v. Gen’l Hosp. Soc., 133 Conn. 61, 48 A. 2d 261 
(1946); Colbaugh v. St. Peters R. C. Ch. of Bpt., 19 Conn. Sup. 94, 
110 A. 2d 293 (1954). A charitable corporation is not liable for the 
negligence of employees it has selected with due care. Might be liable for 
corporate neglect in failure to use due care in selection of employees. 
Edwards v. Grace Hosp’! Soctety, 130 Conn. 568, 36 A. 2d 273; Evans v. 
Lawrence and Memorial Ass. Hosp’ls, 133 Conn. 311, 50 A. 2d 443. 

Delaware: Court of last resort has not yet passed on the question. A 
lower court case, Durney v. St. Francis Hospital, Superior Ct. 83 A. 2d 753 
(1951), held that a charitable corporation is legally responsible for its 
negligent acts and doctrine of Respondeat Superior applies. Reviewed all 
decisions to date and decided to follow the rule of liability for tort. 
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District of Columbia: Liable for injuries to strangers—Pres. and Dir’s 
of Georgetown College v. Hughes, 130 F. 2d 810 (1942); White v. Cen- 
tral Dispensary and Emergency Hospital, 99 F. 2d 355 (1938), 119 
A.L.R. 1002; White v. Providence Hospital, 80 F. Supp. 76 (1943). 
Tendency to complete responsibility. Warfield Memorial Hospital v. Mar- 
shall et al., U.S.C. of App. for Dist. of Col. 1953. Calomeris v. Dist. of 
Col. U.S.D.C. for D. of Col., CCH 2 Neg. Vol. 4, P. 526 (1954). 

Florida: Liable to a paying patient—and indicate a leaning to no 
immunity :—WNicholson v. Good Samaritan Hospital, 145 Fla. 360, 199 
So. 344, 133 A.L.R. 809 (1940); Wilson v. Lee Mem. Hosp., 65 So. 2d 
40 (1953). Under the doctrine of respondeat superior, a hospital, private 
or charitable, is liable to patients for torts of its employees. City of Miami 
v. Oates, 10 So. 2d 721 (1942). Florida is now in the no immunity class. 

Georgia: Qualified Immunity—no immunity against a paying patient 
for negligence of Hospitals’ Servants—Some ramification as to what funds 
various judgments can reach—See Morton v. Savannah Hospital, 96 S.E. 
887 (1918); Robertson v. Comm. of Baptist Convention, 190 S.E. 432 
(1937); Comm. Hosp’l v. Latimer, 62 S.E. 2d 379 (1950), although 
not a conclusive case gives a hint of no change. 

Idaho: Hospital exempt from liability to a paying patient—Wilcox v. 
Idaho Falls Latter Day Saints Hospital, 82 P. 2d 849 (1938). Leaning 
to complete immunity. Two dissenting opinions here. 

Illinois: Charity may be sued in tort: Trust funds cannot be reached 
but its non-trust assets can—Moore v. Moyle, 405 Ill. 555, 92 N.E. 2d 81 
(1950); Slenker v. Grand Lodge, 1.0.0.F., 344 Ill. App. 1, 100 N.E. 2d 
354 (1951); Wendt vs. Servite Fathers, 332 Ill. App. 618, 76 N.E. 2d 
342 (1947); Saffron v. Y.M.C.A., 317 Ill. App. 149, 45 N.E. 2d 555 
(1942). If hospital carried liability insurance that constituted a waiver 
of the non-liability of a charitable institution. 

Indiana: Qualified immunity—a charitable institution is liable for 
torts committed against a stranger; probably also against its servants; but 
it is immune as to a beneficiary, including a paying patient—Old Folks 
and Orphans Children Home v. Roberts, 149 N.E. 188 (1925); see also, 
171 N.E. 10 (1930). St. Vincent’s Hospital v. Stine, 144 N.E. 537, 33 
A.L.R. 1361 (1924). 

Iowa: Has now repudiated the immunity doctrine—Haynes v. Presby- 
tertan Hospital Assn., 241 Iowa 1269, 45 N.W. 2d 151 (1950). 

Kansas: Now rejects the immunity theory completely—See Noel v. 
Menninger Foundation, 267 P. 2d 934 (1954). 

Kentucky: Complete immunity to private charities under the trust 
fund theory on grounds of public policy—Averback v. Y.M.C.A., 250 
Ky. 34; 61 S.W. 2d 1066 (1933); Old case of Univ. of Louisville v. 
Hammock, 127 Ky. 564, 106 S.W. 219 (1907); Forrest v. Red Cross 
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Hosp., 265 S.W. 2d 80 (Ky. 1954). Three questions not definitely set- 
tled: (1) whether charity liable tq strangers, (2) In selecting employees, 
(3) Whether immunity extends to liability incurred in the course of non- 
charitable activities. 

Louisiana: Qualified immunity: liable to strangers—Baugon v. Volun- 
teers of America, 151 So. 797 (1934); Immune to beneficiary—Lusk v. 
U.S.F. & G. Co., 199 So. 666 (1941); Jurjevich v. Hotel Dieu, 11 So. 
2d 632 (La. App. 1943). May sue insurer direct. 

Maine: Only one reported case (1910), Jensen v. Maine Eye & Ear 
Infirmary, 78 Atl. 898 (1910). Immune to a paying patient. Seems to 
adhere to the doctrine that a charitable institution cannot be made liable 
in damages for the negligent acts of its servants. 

Maryland: Charities appear to enjoy complete immunity on trust fund 
theory—Howard v. South Baltimore General Hospital, 62 A. 2d 574 
(1948); Perry v. House of Refuge, 63 Md., 20, 52 Am. Rep. 495 
(1885). However, if hospital carries liability insurance, the insurer is 
estopped from setting up the defense of immunity on the ground insured 
is a charitable institution. 

Massachusetts: Apart from torts committee in the course of non- 
charitable activities, charities enjoy “‘complete’’ immunity from tort on 
Trust fund theory—-McDonald v. Mass. General Hospital, 120 Mass. 
432, 21 Am. Rep. 529 (1876): Roosen v. Peter Bent Brigham Hospital, 
126 N.E. 392 (1920); Kidd v. Mass. Homeo. Hosp., 130 N.E. 55; 
Bearse v. N.E. Deaconess Hosp’l, 72 N.E. 2d 743 (1947). 

Michigan: Qualified immunity—is liable to a stranger recipient of its 
bounty, or against a paying patient—Winslow v. V.F.W. Nat. Home, 
44 N.W. 2d 19 (1950); Re: Irwin’s Estate, 34 N.W. 2d 480 (1948). 
School bus operated by defendant, held liable for negligent operation 
although a charitable corporation. 

Minnesota: No Immunity—Borwege v. Owatoma, 190 Minn. 394, 
251 N.W. 915 (1933); High v. Supreme Lodge of the World, L.O. of 
M., 144 A.L.R. 810 (1943). 

Mississippi: Repudiates immunity doctrine—Miss. Baptist Hospital v. 
Holmes, 212 Miss, 464, 55 So. 2d 142 (1951); 213 Miss. 244, 56 So. 
2d 709 (1952). 

Missouri: The case of Blatt, Pl., appnt. v. Nettletton Home for Aged 
Women, CCH Neg. 2d Vol. P. 84; Upsets the complete immunity doc- 
trine formerly prevailing in Mo.—See Dille v. St. Luke’s Hospital, 196 
S.W. 2d 615 (1946); Hinman vs. Berkman, 85 F. Supp. 2 (D.C. Mo. 
1949); Kreuger v. Schniecher, 264 $.W. 2d 311. Fact that church car- 
ried liability insurance had no bearing on its liability for tort—neither 
could action be maintained against members of governing body. 
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Montana: Maki v. McMurray Hospital, 7 P. 2d 228 (1932). Case 
became involved in pleadings and motions, but indications might follow 
general rule of liability. 

Nebraska: Qualified immunity: Liable to a stranger: not to paying 
patients or other recipients of the charity——Marble v. Nicholas Sem. Hos- 
pital Assn., 102 Neb. 343; 167 N.W. 208 (1918). 

Nevada: Qualified Immunity—Bruce v. Y.M.C.A., 277 P. 798 
(1929). A county hospital organized pursuant to an act which enabled 
any county to establish a public hospital did not create a corporate entity 
which might be sued. A suit for tort against the trustees of such an organi- 
zation was properly dismissed. Bloom, app’nt v. So. Nevada Memorial 
Hospital, CCH Neg. 2, Vol. 4, P. 245 (1954). 

New Hampshire: No Immunity—Welch v. Frisbie Memorial Hospital, 
90 N.H. 337,9 A. 2d 761 (1939). 

New Jersey: Liable to strangers—Jewell v. St. Peter’s Parish, 76 A. 2d 
917 (1950) ; Daniels v. Ralway Hospital, 160 A. 644 (1932); Casper v. 
Cooper Hosp., 26 N.J. Super. 535, 98 A. 2d 605; also Fields v. Moun- 
tainside Hosp’l, 22 N.J. Misc. 72, 35 A. 2d 701 (1944); Kress v. Newark, 
8 N.J. 562, 86 A. 2d 185 (1952), denying immunity, Sustaining Im- 
munity—Jones v. St. Mary Roman Cath. Ch., 7 N.J. 533, 82 A. 2d 187 
(1951); Rafferzeder v. Raletgh Fitkin—Paul Morgan Memorial Hosp’, 
30 N. J. Super. 82, 103 A. 2d 383 (1954), Boechel v. Orange Mem., 170 
A. 237. 

New Mexico: No cases observed. 

New York: In and of itself, defense of being a charitable institution is 
no longer a complete defense to an action against a hospital for injuries to 
patient. A charitable corporation is not liable in damages for act of pro- 
fessional nature, etc. Morse v. Syracuse Memorial Hospital, 83 N.Y.S. 2d 
830 (1948). See other cases and other holdings, Murtha v. N.Y. Homeo. 
Med. Coll. & Flower Hosp., 228 N.Y. 183, 126 N.E. 722 (1920); 25 
N. Y.U. Law Rev. 612 (1950). Liable to strangers. 

North Carolina: William v. Randolph Hosp., 237 N.C. 387, 75 S.E. 
2d 303 (1953). In North Carolina charities enjoy qualified immunity 
from tort liability. A charitable institution is not immune from liability 
and damages for negligent injury to a servant or employee of the charity, 
and it is likely that the same rule would apply where injuries are so sus- 
tained by a stranger. In particular it is still an open question whether the 
immunity doctrine is available as against a paying patient who, under the 
view taken by the Supreme Court of North Carolina, is ‘‘not a recipient of 
the charity.’’ See Williams v. Union County Hospital Association, 234 
N.C. 536, 67 S.E. (2) 662 (1951)—In its relation to beneficiary a 
charity is liable for corporate negligence, including negligence in selecting 
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or retaining employees. On the other hand, a charity is immune from 
liability for torts committed against a beneficiary by its agents or em- 
ployees if it has exercised reasonable care in their selection and retention. 
See Hoke v. Glenn, 167 N.C. 594, 83 S.E. 807; Barden v. Atlantic Coast- 
line Railroad, 67 S.E. 971, 49 L.R.A.N.S. 801, holding that the Relief 
Department of a Railroad System, considered by the court to be a charity, 
was not liable to persons taking advantage of its hospital facilities for negli- 
gence of physicians and surgeons selected with due care. 

North Dakota: No Immunity—Rickbeil v. Crafton Deaconess Hos- 
pital, 74 N.D. 525, 23 N.W. 2d 247, 166 A.L.R. 99 (1946). “A 
hospital, whether private or charitable, is liable to a patient for the torts of 
its employees under the doctrine of ‘respondeat superior.’ ’’ Appears quite 
clear from the decision that the court would likewise not permit immunity 
as against a stranger. 

Ohio: Esposito v. Henry H. Stambough Aud., Assn., 77 N.E. 2d 111 
(1946); Sisters of Charity v. Duvelises, 123 Ohio St. 52, 173 N.E. 737 
(1930); Lovich v. Sal. Army, 81 Ohio App. 317, 75 N.E. 2d 459 
(1947). Not liable except where injured is not a beneficiary or where 
beneficiary suffers harm as a result of failure of the authorities of the insti- 
tution to exercise due care in the selection or retention of employees. 

Oklahoma: Deny the tort feasor immunity from liability on account of 
its character as a charity. Gable v. Salvation Army, 186 Okla. 687, 100 
P. 2d 244 (1940). Held: that charitable corporations are not immune 
from liability for torts by reason of any exemption accorded them on the 
basis of the purposes for which incorporated. 

Oregon: Under the public policy and trust fund theory, charities enjoy 
complete immunity from tort liability. Gregory v. Salem General Hospital, 
175 Ore. 464, 153 P. 2d 837 (1944); Napier v. First Congregational 
Church, 157 Ore. 110, 70 P. 2d 43 (1937); Landgraver v. Emanuel 
Lutheran Charity Board, Inc., CCH 4 Neg. 2d P. 650 (1955). 

Pennsylvania: Under the trust fund theory, the rule exempting chari- 
ties from the doctrine of respondeat superior, and the public policy theory, 
charities appear to enjoy “‘complete’’ immunity from tort liability in 
Pennsylvania irrespective of whether the tort has been committed against 
a stranger or a beneficiary. The fact that the injured person paid for the 
privilege of using a charity facility does not affect its immunity, nor permit 
a recovery for damages on account of the existence of contract relations. See 
Panetti v. American National Red Cross, 48 Lack. Jur. 231 (1947); 
Sirdekim v. Animal Rescue League, 45 A. 2d 59 (1946); Gable v. Sisters 
of St. Francis, 75 Atl. 1087; Lichty v. Carban County Agricultural Ass'n, 
31 F. Supp. 809 (D.C. Pa. 1940). Bond v. Pittsburgh, 368 Pa. 404, 
84 A. 2d 328 (1951). As to some refinements and what constitutes a 
charity, see Allison v. Mennonite Publications Board, 123 F. Supp. 23. 
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Rhode Island: No immunity—Galvin v. R. R. Hospital, 12 R. I. 411; 
34 Am. Rep. 675 (1879). This is the first decision in this country hold- 
ing that a charitable institution was liable for negligence of its employees 
on the same basis as a private corporation organized and operated for profit. 

South Carolina: Settled that, on grounds of public policy, charitable 
institutions enjoy full immunity from tort liability irrespective of whether 
person is a stranger or beneficiary. May be liable for operation of a 
nuisance: Lindler v. Columbia Hospital, 98 S.C. 25, 81 S.E. 512 (1914); 
Peden v. Furman Univ., 155 §.C. 1, 151 §.E. 907 (1930); Vermillion v. 
Women’s College, 104 S. C. 197, 88 S.E. 649. Byrd v. Blue Ridge Rural 
Electrical Cooperative Inc., 118 F. Supp. 868 (1954). 

South Dakota: Held not liable for death of a delirious patient who 
jumped out third floor window—Fetzer vs. Aberdeen Clinic, 204 N.W. 
354. 

Tennessee: The rule of immunity extends no further than the pro- 
tection of the trust property of the charitable institution from being 
diverted from the purposes of the charity to the satisfaction of a tort 
liability: O’Quin v. Baptist Memorial Hosp’!, 201 S.W. 2d 694 (1947); 
Van. Univ. v. Henderson, 23 Tenn. App. 135, 127 S.W. 2d 284 (1938). 
Plaintiff entitled to recovery while a patient in defendant hospital but 
satisfaction of judgment must be from defendant’s liability policy only. 

Texas: A charity is exempted from the doctrine of Respondeat Su- 
perior—So. Meth. Uni. v. Clayton, 176 S.W. 2d 749 (1943); J. Wein- 
garten v. Sauchez, 228 S.W. 2d 303 (1950); Felan v. Lucy, 259 S.W. 
2d 302 (1953)—Not liable for negligence of agents, servants, or em- 
ployees. Is liable to employees for negligence of its officers; owes a non- 
delegable duty to furnish adequate equipment. 

Utah: Liability to paying patient tends to hold a charity liable in 
damages for tort to same extent as any private individual or corporation: 
Sessions v. Thos. D. Dee Memorial Hospital Assn., 94 Utah 460, 78 P. 
2d 645 (1938). Brigham Young Univ. v. Lilly White, 118 F. 2d 836 
(C.A. 10th 1941). 

Vermont: No Immunity—Foster v. Roman Catholic Disc., 116 Vt. 
124, 70 A. 2d 230, 25 A.L.R. 2d 1 (1950). 

Virginia: Immunity does not extend to tort committed against a 
stranger—Walker v. Memorial Hospital, 45 S.E. 2d 898 (1948)—Wife 
visiting husband an invitee. Weston v. Hosp’l of St. Vincent, 131 Va. 
587, 107 S.E. 785 (1921)—Beneficiary could not recover. 

Washington: No immunity—a complete reversal: Pierce v. Yakima 
Valley Memorial Hospital Assn.: CCH Neg. 2, Vol. 2, P. 603 (1953). 

West Virginia: Not liable for torts to beneficiaries—Roberts v. Ohio 
Valley General Hospital, 127 S.E. 318, 42 A.L.R. 968 (1925); Meade 
v. St. Frances Hosp. of Charlestown, W. Va., 74 S.E. 2d 405 (1953). 
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Procurement of insurance does not create liability where such corporation 
is immune from liability. 

Wisconsin: Immunity—Schaw v. Morgan, 6 N.W. 2d 212 (1942), 
but not for damage from operation and Maintenance of a Nuisance. See 
Smith v. Congregation of St. Rose, 265 Wis. 393, 61 N.W. 2d 896 
(1953); Bachman v. Y.W.C.A., 179 Wis. 178, 191 N.W. 751 (1922). 
Baldwin v. St. Peters Congregation, 264 Wis. 626, 60 N.W. 2d 349 
(1953). Meyers et al. v. St. Bernard’s Congregation (Dec. 1954). 
Grabinski v. St. Francis Hospital, 63 N.W. 2d 693. 

Wyoming: Not liable to beneficiaries—Bishop Randall Hospital v. 
Hartley, 160 p. 385 (1916). 

Alaska: Appears to disallow immunity—Tuengel v. Sitka, 118 F. 
Supp. 399 (D. C. Alaska, 1954). But see Marts v. Sisters of Charity, 13 
Alaska 546 (D. C. Alaska 1952). 

Hawaii: No definite conclusions—only one case observed: Lulu v. 
Honolulu Lodge, 31 Hawaii 740 (1931); operating a miniature railway 
for profit—a youngster injured while riding thereon; question of immunity 
of a charity from tort liability was left open. 

Puerto Rico: No immunity—treversal of 1928 case: Laverez v. San 
Juan Lodge, 68 Puerto Rico 681 (1948) ; Puerto Rico Gas & Coke Co. v. 
F. Rullan & Assoc., 189 Fed. 2d 397 (1951 C.A. Ist P.R.). 

Canada: Immunity denied—Donaldson v. St. John’s General Public 
Hospital, 30 New Br. 279 (1890); La Vere v. Smith’s Falls Public Hos- 
pital, 35 Ont. L. 98, 26 D.L.R. 346 (1915). 
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Medical Pay 


Judicial Interpretations - Underwriting Implications 


By WILLIAM J. P. ABERG * 


ites LIABILITY INSURANCE is young in 
years, as insurance goes, dating back less than five decades. In its simple, 
original concept, it was designed to save the owner of an automobile harm- 
less from loss resulting from negligence of the named assured, in the use of 
his car. Automobile insurance, in its inception, was a contract of indemnity 
—to reimburse the insured for losses actually sustained. Insurance carriers 
were not parties to the litigation, were not liable directly to the claimant, 
and paid only in the event that the insured paid or was obligated to pay— 
and was able to pay. Early instances are recalled where the insurance 
carrier obligingly paid the expenses of protecting the insured, and eliminated 
their own liability to the insured by the simple expedient of adjudication 
and discharge of the assured, in bankruptcy. 

By processes of evolution and accretion, automobile liability insurance 
has grown to include hazards unknown in the past and, until recently, 
not suspected of being susceptible to the benefits of policy coverage. 

About twenty-five years ago, automobile liability underwriters began 
to provide for the expense of emergency treatment, including medical and 
hospital care for a limited period, regardless of negligence of the insured. 
All companies recognized the wisdom, economy and humanitarian aspects 
of giving the insured immediate care without the delay of first determining 
legal liability. Gradually this practice evolved into the first medical pay 
clauses, now available to every automobile owner, and written by every 
automobile liability insurer in the business. 

The standard form of medical payment clauses in use with minor 
variations by all companies, reads as follows: 

‘Medical Payments: To pay all reasonable expenses incurred 
within one year from the date of accident for necessary medical, sur- 
gical, ambulance, hospital, professional nursing and funeral services, 
to or for each person who sustains bodily injury, sickness or disease, 
caused by accident, while in or upon, entering or alighting from the 
automobile if the automobile is being used by the named insured or 
with his permission.” 


* Member of Aberg, Bell, Blake &% Conrad, Madison, Wisconsin. 
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“Limit of Liability: The limit of liability for medical payments 
stated in the declarations as applicable to “each person’ is the limit of 
the company’s liability for all expenses incurred by or on behalf of 
each person who sustains bodily injury, sickness or disease, including 
death resulting therefrom, in any one accident.” 


The usual limit of liability when medical pay clauses were first in- 
cluded in an automobile liability policy, was $500. This has been found 
inadequate in most cases, and many of the larger companies now have 
enlarged medical pay limits to $2,000. 

The insured pays an additional premium for medical pay endorsements, 
predicated upon the limit of liability. Such endorsements are completely 
independent of legal liability on the part of the insured, and are, in fact, in 
the nature of accident insurance purchased by the automobile owner for 
the benefit of the injured claimant. 

A common condition relating to medical pay liability, used by most 
companies, reads: 


“The limit of liability for medical payments stated in the declara- 
tion as applicable to ‘each person’ is the limit of the company’s lia- 
bility for all expenses incurred by or on behalf of each person who 
sustains bodily injury, sickness or disease, including death resulting 
therefrom, in any one accident.”’ 


Another condition imposed by most companies, relates to other in- 
surance in effect at the time of an injury: 


‘““The insurance afforded with respect to other automobiles under 
Insuring Agreement V shall be excess insurance over any other valid 
and collectible medical payments insurance applicable thereto.” 


One of the largest writers of automobile liability insurance on a 
national scale includes in its policy under ‘‘Conditions’’: 


“Subrogation—In the event of any payment under this policy, 
the company shall be subrogated to all the insured’s rights of recovery 
therefor against any person or organization, and the insured shall 
execute and deliver instruments and papers and do whatever else is 
necessary to secure such rights. The insured shall do nothing after loss 
to prejudice such rights.”’ 


‘‘Any payment’’ presumably includes payments made under the medical 


pay endorsement. 
Under appropriate exclusion clauses, practically all companies exclude 


from the benefits of medical pay endorsements: 


‘“. , . bodily injury to or sickness, disease or death of any per- 
son if benefits therefor are payable under any workmen’s compensa- 
tion law.” 
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The trend in automobile insurance during the past several years has 
been to expand and extend coverage of all kinds, and medical pay, being 
one of the newer forms of protection, has been subject to more rapid and 
drastic changes than other forms of coverage. The original medical pay 
endorsement simply provided for payment to the extent of agreed limits, 
for the items enumerated “‘to or for each person . . . while in or upon, 
entering or alighting from the automobile,’’ if used by the named assured 
or with his permission. Several enterprising automobile underwriters, in- 
cluded in the first ten nationally, have added ‘“‘extended medical payments 
—extra benefits at no additional cost.’’ These bonus benefits now extend 
medical pay as defined in the standard endorsement, to the named assured 
and all the members of his family residing in his household, if injured 
while riding in, entering or leaving ‘““ANY kind of land motor vehicle; 

or when struck by ANY such vehicle.”’ 


Under these extended and enlarged coverages, medical pay has now 
left the confining limits of passenger status—actual or prospective—and 
will now include injuries suffered by a child of the named insured, while 
crossing the street or riding his bicycle nowhere near the assured’s car. 
There is included in the modern version of medical pay, “‘your teen age 
son or daughter while riding in a friend’s car.’’ It also affords coverage “‘if 
you or your wife are injured while riding in a taxi or bus.”’ 

In other words, medical pay written for the benefit of the insured has 
now stepped beyond the pale of merely protecting the automobile owner 
and entered the field of accident insurance, separate and remote from any 
expense or injuries even remotely connected with the assured’s ownership 
and operation of his own automobile. The only qualification for coverage 
is ‘being a member of your family (the assured’s) residing in your house- 

_hold,’’ at the time of injury. And the injury must have some connection 
with a “‘land motor vehicle.”’ 

Automobile underwriters throughout the country are still engaged in 
thinking up and writing new forms of coverage which will be included in 
liability policies by endorsements, separate and apart from the main pur- 
pose of the policy and severable from it. These include accident insurance 
with specified limits for loss of life or limb, payable in lump sum or in 
weekly payments. 

Several companies have added ‘‘uninsured driver’ or ‘unsatisfied judg- 
ment’’ endorsements—agreements to pay (for an additional premium) for 
loss or injury inflicted by an uninsured and insolvent driver. These latter 
new coverages are merely mentioned because they show an interesting trend 
and not because they are pertinent to problems raised by medical pay 
contracts. 

It is inevitable that new, far-reaching coverages such as provided by 
medical pay endorsements, produce many complex legal problems. It is 
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interesting, however, to note that the great majority of decisions of courts 
of last resort relating to medical pay provisions, relate to circumstances 
which make a claimant eligible for the benefits of medical pay—the efforts 
of the courts to define what constitutes being “in, upon, entering or alight- 
ing’’ from the automobile. The tendency is for courts to interpret these 
provisions broadly. The following illustrative decisions are worthy of 
brief mention: 

It has been held that a claimant was “‘riding in’’ a car while jumping 
from it when it went out of control. Wright v. Aetna Insurance Co.* 

It has also been held that a claimant was “‘riding in’’ a car when he fell 
from a running board. Stewart v. North American Acc. Ins. Co.” 

Goodwin v. Lumbermen’s Casualty Co.* One claimant had opened 
the front door, was reaching in to unlock the back door from inside; an- 
other had a hand on back door handle; two others were behind when 
another car struck the rear bumper and injured all of them. The court held 
that the woman who unlocked front door was “‘entering”’ as well as upon 
it; all of the women were “‘upon’’ automobile within the medical pay 
clause, and were also “‘entering,’’ although the last two were not in the 
car at all. The court said: 

“* “In, upon and entering’ are not synonymous, but that person in 
the car would be ‘entering’ and would also be in the car, and that one 
partly in and partly out would be covered by the word ‘upon’, and 
also by the words ‘entering or alighting’.”’ 

Christoffer v. Hartford Accident and Indemnity Co.* Insured loaned 
car to his brother-in-law, who was in bent-knee position on his haunches 
at left rear wheel, when car was parked on highway; he had his hands on 
the wheel and car was struck in the rear. The court held that claimant was 
not in, entering or alighting from the car, but since his hands were “‘upon 
the left wheel,” he was ‘“‘upon”’ the automobile within the meaning of the 
medical pay clause, and was therefore entitled to coverage under the policy. 

In several cases,® it has been held that the claimant was “‘in or upon” 
the car while replacing a tire in the rear compartment, and struck from 
behind by another car; while attempting to fix the front bumper and 
claimant was leaning over the automobile with the bumper in his hand; 
while changing a tire and being hit by a passing motorist; while standing 
two or three feet in front of his car when car was hit from the rear, driving 
it into claimant; when struck after alighting and walking in front of the 
car which was put in motion by claimant’s wife. 

Among the few cases where the courts have denied coverage are: 


110 F. 2d 281 (C.C.A. 3rd 1926). 
233 S.W. 2d 1005 (Mo. 1931). 
3199 Md. 121, 85A. 2d 759 (1952). 
4267 P. (2d) 887 (Cal. Sup. Ct. App. Div. 1954). 
5 See 19 A.L.R. 2d 513; New Amsterdam Car Co. v. Fromer, infra note 8, and 
cases therein cited. 
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Green v. Farm Bureau Mutual Automobile Insurance Co.* Insured was 
changing a tire when the auto jack slipped and the car fell on his arm. 
Court held that the language “‘in or upon, entering or alighting’’ was plain 
and unambiguous; that assured was outside the car, near the rear axle, 
not touching it, and that he was therefore not “‘in, upon, entering or alight- 
ing from his automobile.’’ Recovery was denied. 

Ross v. Protective Ind. Co.?. The driver and passenger having alighted, 
stood in rear of car conversing and struck by vehicle going in same direc- 
tion. The court held neither in, upon, entering or alighting. 

New Amsterdam Casualty Co. v. Fromer*® Insured thought he had 
struck a car, stopped, walked back and was struck returning to his own 
car when six feet from it. The court held the most that could be said was 
that he “‘was approaching”’ his car and not “‘entering.’” No coverage. 

Turner v. Fidelity and Casualty Co. of N. Y.° The court in constru- 
ing language ‘“‘while in or on a private conveyance,”’ held that one who had 
started his motor by use of a crank, the car having started and killed the 
insured, ““was neither on the automobile nor in it’’ within the plain lan- 
guage and meaning of the policy. 

In the following cases, the courts have construed the standard form of 
exclusion clause, excluding recovery by a claimant subject to a compensation 
law: 

Bonney v. Citizens Mutual Automobile Insurance Co.'° Claimant sued 
for benefits under medical pay clause, but was denied recovery because he 
was “‘eligible’’ for benefits under Workmen’s Compensation Act, and 
therefore excluded. 

Pitt v. Glenn Falls Indian Co.‘ Claimant was permitted to recover 
funeral expenses in excess of benefits granted by Workmen’s Compensation 
Act. 

More basic in the law pertaining to medical pay are the questions as to 
the legal status of such endorsements: 

(1) Does a general release under the liability coverage of the policy 
release the insurer from liability under the medical payment clause? 

(2) Is the medical pay endorsement a separable part of the liability 
contract? 

(3) Cana claimant who has been paid in full for all expenses incurred 
under the medical pay coverage, also recover the same amounts under the 
general liability coverage of the policy? 

When the medical pay endorsement had reached maturity status and 


6 80 S.E. 2d 424 (W. Va. 1954). 

762 A. 2d 240 (Conn. 1948). 

875 A. 2d 645, 19 A.L.R. 2d 509 (Minn. Ct. App. D. C. 1950). 
9274 Mo. 260, 202 S.W. 1078 (1918). 

10 333 Mich. 435, 53 N.W. (2d) 321 (1952). 

11222 S. C. 133, 72 S.E. 2d 174 (1952). 
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the companies were faced with the necessity of deciding the foregoing 
questions, many were loath to face the distasteful reality of paying twice 
for the same loss. General releases were taken under the liability coverage 
and then invoked as a defense to making further payments under medical 
pay endorsements for the same losses. Practically all of the companies 
which had not included appropriate exclusion clauses or conditions pro- 
hibiting double payment, accepted the situation in which they found them- 
selves, and reluctantly paid for the same losses twice. Any doubts which 
existed about the legal necessity for doing so, aside from questions of 
policy, principle or ethics, were resolved in a leading case decided by the 
Wisconsin Supreme Court in December, 1953. 

In Severson, Administrator Respondent v. Milwaukee Automobile Ins. 
Co., Appellant,” it was held: 

(1) Separate coverages in one insurance policy may be divisible and 
severable. 

(2) Under an automobile policy including a medical pay clause for 
which a separate premium had been paid, the medical pay provision was a 
separate contract—the guest passenger could recover medical expenses de- 
spite the fact that he had previously collected in a tort action, damages 
which included medical expenses, and had executed a general release. 

The court held there is sufficient “‘privity of contract’’ between claim- 
ant and the host’s insurer to permit guest to sue insurer directly under the 
medical pay provision of the policy, although the guest was not a party to 
the insurance contract. 

The appellant raised the rule against splitting causes of action, which 
the court answered by saying that the second action to collect under the 
medical pay endorsement did not violate the rule since it did not affect the 
same parties and was not an alternative action, but was on a separate 
contract. 

It should be noted that this case arose in Wisconsin, in which state 
there is no guest statute, and where a guest need show only ordinary negli- 
gence, free from assumption of risk, to recover under the liability provisions 
of the policy. It should also be noted that Wisconsin, by statute, permits 
the joinder of an automobile insurance company as a party defendant. In 
states where a guest is precluded by statute from suing his host, for ordinary 
negligence, under the liability provisions of a policy, the question of double 
payment of medical expense is not so likely to arise. 

Further judicial interpretation of medical pay endorsements will pro- 
duce nothing new with respect to interpretation of terms, nor is there any 
likelihood of any change in the now well-established rule that in the 
absence of specific prohibitions or exclusions, the insurer must pay the same 
loss under two provisions of the policy—medical pay endorsement, and 


12 265 Wis. 488, 61 N.W. (2d) 872 (1953). 
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the liability provisions. It would seem that this should warrant a re- 
appraisal by underwriters of this entire situation. 

The purpose of automobile insurance is to protect the owner and 
driver—to save him harmless from loss. That was basic when automobile 
insurance was first written, and it is just as basic today. It would not 
make sense to ask the insuring public to pay additional premiums for the 
privilege of seeing a claimant twice paid for the same loss. After all, the 
cost of this result comes from the pocket of the insuring public, although it 
may not lessen the underwriting profits of the insurer. No form of in- 
surance comes to mind which contemplates payment in excess of the actual 
losses incurred. For the benefit of the insured as well as the insurer, a return 
to fundamentals in this matter is suggested—both will benefit thereby. 

In the Severson Case cited above, the court says: 

“Had the defendant intended to exclude medical payments under 
Coverage K if the same were paid or required to be paid under Cover- 
age A, it could easily have so provided.” 

In the many policy forms examined over the past several years, none 
has been found indicating a representation to the insured that it is the 
wish of the company to pay medical pay losses twice. Such a representation 
would, on the face of it, have no sales inducement for the insuring public. 

Deliberately to invite claimants to seek double payment for a loss, is 
an inducement to fraud. Such result should be avoided by the simple 
expedient suggested by the court in the Severson Case. 

Subrogation is not the answer. To subrogate the Company to all of 
the insured’s rights of recovery would not prevent double payment of the 
same loss, because the insured would have no right of recovery where 
payment is made under a contractual arrangement such as a medical pay 
endorsement, and the insured would certainly have no rights to recover a 
payment made under the liability provisions of his policy. A simple pro- 
Vision is suggested to read substantially: + 

“If medical payment as described under Coverage C is paid, fur- 
ther recoveries cannot be had under Coverage A of this policy.” 

It is recognized that new coverages which have come into being the 
last few years have come about as an antidote to state insurance, state funds, 
state regulation of rates, and various other governmental controls which 
have been suggested for the protection of the public. This factor, plus the 
resourcefulness of underwriters and the keen competition between them 
will, no doubt, produce more new gadgets for the protection of the insur- 
ing public, and the amelioration of legislatures. It is suggested that the 
impelling desire for more volume be restrained to the extent of keeping 
automobile insurance on a level keel, avoiding fanciful coverages, and above 
all things, avoiding any situation which produces double pay for the 
same loss. 


1 The views of the author as expressed throughout this article are not those of this 
editcr. [56 ] 





Some Observations on 
Cross-Examination 


By EDWARD F. STREIT * 


ia AMERICAN FLAG stands at one side, the witness 
stand at the other with the Judge at the bench in between. The clerk doses 
at his desk while the bailiff scans a newspaper. A very honest appearing, 
prominent, and apparently respected and respectable citizen has just con- 
cluded his direct testimony. He claims to be an eye-witness to the occurence 
he has described. The attorney who called him as a witness turns to oppos- 
ing counsel and says: ““You may inquire.”” A ripple of movement stirs and 
flows among the spectators as the spell of suspense is broken. The witness 
turns in his chair and looks at opposing counsel. The jury has inwardly 
concluded, “‘Every word he spoke was gospel.’” The Judge waits expec- 
tantly. Even the clerk rouses at the break in what to him, through repiti- 
tion, has become monotony. You are there. In fact, you are opposing 
counsel. Your case hangs in the balance. So you rise, draw your breath and 
take the plunge. 

When a lawyer commences a cross-examination himself he is in a new 
case and on his own. Of course, there are rules set down by law writers 
which are helpful. There are numerous books and legal articles on the 
subject, upon which, as you shall see, this paper draws heavily. But the 
trouble comes in applying the so-called rules to the particular case. No two 
cases are factually alike and no illustration of a successful cross-examination 
can ever be repeated. It is like a general deploying his forces in battle. He 
may have studied and analyzed every historical battle ever fought. But the 
battle he is fighting is a new one never fought before and it calls for original 
planning. Consequently, there are as many ways to cross-examine witnesses 
as there are competent lawyers trying cases. Please consider these obser- 
vations as practices which trial lawyers have found useful rather than 


dogmatic rules, 


CONDUCTING THE EXAMINATION 


Now with what does cross-examination deal? If that question were to 
be answered in one word I would suggest “‘life,”” for every facet of human 


* Member of Sears and Streit, Aurora and Chicago, Illinois. 
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emotion, character, motivation, strength and weakness as well as the entire 
field of human experience is involved. 

The biographies of famous English and American advocates do not 
indicate any well defined pattern. Scarlett was quiet and unobtrusive. 
Broughham was his antithesis. Russell received editorial criticism for his 
bullying tactics. O'Connell was famed for his ability to stand up to the 
Crown Prosecutor and bandy words with the judge and bully the witness 
of the prosecution into truth or shame. Erskine, like Scarlett, had simple 
grace of diction, a quiet and natural passion in marked contrast to Rufus 
Choate, whose delivery has been described as ‘‘A musical flow of rhythm 
and cadence, more like a rising and swelling song than a talk or an argu- 
ment.’ All Daniel Webster had to do was to look at a witness. Jeremiah 
Mason reached the heights by being conversational and plain. The char- 
acteristics of many others could be recounted without evoking a definite 
pattern. Don’t try to imitate the methods of the great men of the bar. 
Learn from them but don’t ape them. 

The answer is, do it your way. No script is provided. How can the 
cross-examiner keep his mind on the subject of the examination and stay 
ahead of the witness if he is concerned with his own appearance, or per- 
formance, or is preoccupied with the worry whether Rufus Choate would 
have asked this question—and how, or whether John W. Davis would 
have used this approach? And how can he appear sincere if he is required 
constantly to maintain a pose? 

In order to be able to do his best job of thinking in action and under 
fire and to be sincere, he must be able to forget himself and concentrate on 
his subject. To do this he must be comfortable and natural. If he feels 
nervous and wants to stand or move around, he should do so. If he is 
aided by demonstrations, such as body position, indications of distances, 
directions and similar aids, let him make use of them. In other words, he 
should be himself. 

Some examiners begin by asking the witness a few simple, easily 
answered questions. If the witness is honest and truthful he may be dis- 
armed. Others prefer to begin the examination by asking questions which 
the witness cannot possibly deny and thus gain control of the situation 
and direction which the examination is to take. The approach depends 
upon the case and the examiner. Most competent examiners try to avoid 
the stilted formal question and keep the examination as informal and con- 
versational as possible. And they never, under any circumstances, embarrass 
or humiliate the witness except where there is no other choice and then only 
when they have in their possession irrefutable evidence to maintain the 
point. Nothing is more damaging than to present an issue and fail to main- 
tain it, particularly if the presentation of the issue has a derogatory or 
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humiliating effect upon the witness. And nothing can be more dangerous 
than an over-bearing or smart-aleck approach. 


In a case resulting from a utility company vehicle being backed into a 
horse-drawn junk wagon, the lawyer for the company had a technique of 
bullying and smearing all witnesses for the other side. One witness, after 
stating that he had been on the scene, described the accident and gave his 
opinion on how badly the horse had been injured. On cross-examination 
the lawyer snarled, ““What do you knw about horse injuries? You are not 
a veterinarian, are you?” “‘No.”’ Again the lawyer sneered, ‘““That means 
that you only know a horse from a jackass when you see one, is that it?”’ 
The witness was polite but he neatly turned the tables by saying, “Yes sir, 
I think so. For instance, I would never mistake you for a horse.”’ 

Aside from the caution—be yourself—most trial lawyers find that 
two simple axioms are helpful in so far as their own conduct is concerned. 
The first is, ““be fair.’’ Like the professor before his class, the lawyer can 
appear to be very brilliant because the witnesses like the students are limited 
and confined in their liberty to retort. As Sergeant Ballantyne once ex- 
pressed it, ““The object of cross-examination is not to produce startling 
effects but to elicit facts which will support the theory intended to be 
supported.’”’ Everyone will remember the colloquy between the judge and 
the juryman in Carson’s biography. The juryman did not think much of 
Carson’s ability or performance as a lawyer, but he had given all of his 
verdicts up to that time in favor of Carson’s clients ‘‘because Carson for- 
tunately had been retained on the right side of every case.’” So it is necessary 
to keep in mind the goal. And remember the jury is on the side of the 
witness because the jury senses that the witness is the underdog. All that 
is necessary to have this fact brought home forcibly is to experience only 
once the predicament of the unhappy lawyer upon whom a witness scores 
a telling point and hear the ready and enthusiastic laughter of the jury at 
the lawyer’s expense. Therefore the lawyer should be courteous, polite and 
fair. Much better to appear as the polite and perhaps not too effective 
lawyer confronted by a witness who because of bias or interest refuses 
steadfastly to admit the obvious. Trust the jury. Remember the saying, 
‘Never over-estimate the knowledge or under-estimate the intelligence of 
the ordinary citizen.” 

The second axiom is that cross-examination should never be cross. 
No one thinks at his best when governed by any strong emotion and the 
angry or emotionally upset cross-examiner is no exception. This does not 
mean that righteous indignation does not have a place in cross-examination 
but the cross-examiner must never surrender in reality to the emotion of 
anger if he expects to maintain his superiority-over the witness and obtain 
from the witness facts which will be helpful in the final summation of 
the case. 
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KNowW YOUR CASE 


So much has been said and written on the necessity of adequate prepa- 
ration of the case that it may be considered superfluous here. Yet nowhere 
in the trial of the case is a thorough knowledge of the facts more important 
than in cross-examination. 

It has been said many times in law writings that a cross-examiner 
should never ask a question unless he knows what the answer will be. 
This statement may be slightly too broad. Actually, it does not preclude 
the effect of will and motivation on the part of the witness. I, therefore, 
suggest that the cross-examiner should never ask a question of a witness 
unless he knows what the answer ought to be. 

And here is where a thorough preparation of the facts comes in handy 
to the examiner who knows his case completely. There is a sort of a sixth 
sense that seems to nudge him when the witness strays from the straight 
and narrow path. Even though he may not know why, a feeling of dis- 
turbance and a sense that something is wrong tells him to explore the point. 
Preparation of the facts can never be overdone. No matter how much has 
gone before there is still something to learn and it is in cross-examination 
where this extra knowledge is the most important and the most useful. 


Dip HE SEE IT, AFTER ALL? 


Remember our witness claimed he was an eye-witness. Jurors are noted 
for their acceptance of the spoken word as to what happened as distin- 
guished from the chain of circumstances. A word spoken with sincerity by 
a man possessing reputation and the appearance of truthfulness carries its 
own sanction. And if he claims to be an eye-witness and is not interested 
in the case, the effect is even more pronounced. Yet it is pertinent for us to 
inquire about the faculties of the witness through which the information 
comes. 

Everyone here probably has heard the old bromide concerning the man 
who had painted his automobile red on one side and green on the other. 
When asked the reason for this odd behavior he replied that he had done 
it to confuse the witnesses in case of an accident. Humor usually points up 
the foibles of humans and that story is no exception. It strikes not only a 
rather vulnerable but a tender spot in our judicial system. 

I refer to the fallacies of eye-witness testimony from witnesses who are 
obviously sincere and honest. Without some appreciation of the subject, 
the ordinary person is very apt to come to the false conclusion that when 
two eye-witnesses to the same occurrence tell widely variant stories, one of 
them must be a perjurer. It is suicidal for a lawyer to approach a case with 
such a perspective. “‘Psychology and the Day’s Work,”’ first published in 
1918 by Edgar James Swift, Professor of Psychology at Washington 


[ 60 ] 





University, who conducted a number of experiments on observation in his 
psychology classes, is required reading. His conclusion, based upon these 
experiments, proved to him “that, in general, when the average man re- 
ports events or conversations from memory and conscientiously believes 
that he is telling the truth, about one-fourth of his statements are correct, 
and this tendency to false memory is the greater the longer the time since 
the original experience.”’ 

Professor Swift states that upon one occasion when the regular work 
of one of his classes was in progress the following scene, which had been 
carefully rehearsed, was suddenly enacted before the eyes of the students 
who were seated in a semi-circle: 


An altercation was heard in the corridor, then the door burst open and 
four students, two young men and two young women, dashed into the 
room. Miss R. immediately after entering dropped a brown paper package 
on the floor. This package contained a brick so that the occurrence might 
not be too inconspicuous. K. flourished a large yellow banana as though 
it were a pistol, and all struggled across the room to the side opposite the 
door where Professor Swift himself was seated among several members of 
the class. He stood up at once, protesting at the interruption, and as he 
arose he threw a small torpedo on the floor. H. fell back crying, “I am 
shot,” and was caught by Miss R. All then hurried out through the open 
door, Miss T. picking up the brown paper package which had been dropped 
near the door by Miss R. The entire scene occupied less than thirty seconds, 
and it was startling to the class, all of whom jumped up and crowded back 
against the wall, believing that it was a real riot. 

The twenty-nine students of the class were then told that the scene 
had been ‘‘made to order’’ and were asked to write out in detail their 
memory and observation of what had occurred. 

Three of the actors were actual members of the class, and Miss R.., 
although not a member of the class, was a senior, prominent in college 
activities and all of the class knew her. 

Of the twenty-nine “‘witnesses’’ to the transaction, only three remem- 
bered that four persons had entered the room, and although no disguises 
were used, not a single person recognized all of the actors. Many described 
the occurrence as that of a ‘“‘mob”’ or “crowd.” Seven students recognized 
three, eleven others recognized two, seven more recognized only one, and 
four recognized no one; yet all of the actors were persons they met every 
day. Surprising as these figures may seem to those who think even under 
excitement they could recognize an acquaintance whom they had seen at 
least three times a week for eight months, the results are nevertheless too 
favorable to observation and memory, for recognition-by elimination of 
those present played an important role. Eight ‘‘saw’’ persons who not only 
took no part in the performance, but were not even present. Of these eight, 
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one “‘saw’’ a former member of the class who had withdrawn about three 
months earlier; and a young woman who had never been in the class and 
was not present was “‘seen’’ by two. The descriptions of clothing were so 
general as to be worthless for purposes of identification, and if details were 
given they were generally found to be inaccurate. Only one witness spoke 
of the brown paper parcel. No one saw Miss T. pick it up. Several students 
‘“‘saw’’ the flash of a pistol, and one young woman wrote that they were 
attempting to hold back a man with long black hair. This evidently referred 
to H., since the other young man, K., had light hair and followed H. into 
the room. H.’s hair, however, was short, and the description was that of a 
young Italian who had been a member of the class early in the year but who 
withdrew several months before the experiment. Later this student in her 
deposition actually named that Italian as among the participants. Five of 
the reports did not contain a single item of truth or fact. Three witnesses 
saw nothing except a confusion and a mob bursting into the room. Six 
others were unable to testify to more than the identity of one of the par- 
ticipants. To these, all else was blank. 
Professor Swift draws this conclusion from his experiment: 


“Identification is always fundamental in criminal cases, and positive 
recognition by well-intended uninterested persons is commonly accepted 
unless the alibi is convincing. In our drama experiment the observers were 
all well acquainted with the participants, yet they were surprisingly in- 
competent as witnesses. Their minds were prepared, had the event involved 
a real crime, to recognize one against whom there might appear to be 
corroborative evidence. The ‘‘witnesses’’ proved to have had little definite 
knowledge of what actually happened, and had a crime actually been com- 
mitted, their testimony should have had slight value; yet it would have 
been accepted because they were eye-witnesses. Only a few identified actors, 
and in several instances these identifications were so uncertain as to be 
readily transferred to someone else under the influence of suggestion.” 

Small wonder it is, therefore, that a learned lawyer once said: “‘Cross- 
examination is the rarest, the most useful and the most difficult to be ac- 
quired of all of the accomplishments of the advocate . . . it has always 
been deemed the surest test of truth and a better security than the oath.” 


‘THANK YOU. THERE ARE No QUESTIONS 


Now, back to the witness. First of all what did he say? Is his testi- 
mony of any material damage to your case? The first thing that the lawyer 
must consider is whether he should cross-examine at all. If the witness 
appears honest and unbiased, bears a good reputation in the community 
and has not seriously damaged your case why joust with him at all? You 
can say with apparent unconcern, ““Thank you, Mr. Jones, for your atten- 
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dance upon the Court. There are no questions.’’ It is a mistake to think 
that because you have the right to cross-examine that necessarily you must 
exercise it. Many a case has been lost on an unnecessary cross-examination. 
The client may wonder why you passed up the opportunity afforded but 
remember that if you are to do a good job you must make the decisions. If 
the client is making them he doesn’t need you. If you have an associate 
who suggests certain questions which do not unqualifiedly meet with your 
approval do not ask them. Sergeant Ballantyne, in his ““Experiences’’ tells 
of a once-famous English barrister, who at the insistence of his associate, 
asked a question which was against his own judgment. The answer con- 
victed the client. Upon receiving the answer he turned to his associate and 
said sternly, ““Go home; cut your throat; and when you meet your client 
in hell, beg his pardon.”’ 

As Max E. Steuer has so well said, the two lurking dangers that con- 
front a cross-examiner are unnecessary cross-examination and excessive 
cross-examination. The reason is that evidence is so much more effective 
when it is brought out by the cross-examiner: I know a lawyer who, as a 
part of his technique, makes a practice of asking his best witness a few 
simple questions and then turns him over for cross-examination. If you do 
not cross-examine you will find this lawyer on his feet apologizing to the 
Court for having overlooked two or three questions that he had intended 
to ask and asking indulgence of the Court to permit them. The two or 
three questions that were overlooked then develop into many more and the 
testimony goes in. But anyone unaware of these tactics, sensing that the 
witness knows more about the subject than appears upon direct examina- 
tion may rush in for the kill. To their sorrow they learn that the witness 
not only knows vastly more than he knew on direct examination but all of 
it is prejudicial to their case. 


It is difficult to say whether unnecessary cross-examination or excessive 
cross-examination is the more dangerous but certainly the latter is the 
harder to control. Nothing is more difficult in cross-examination than to 
know when to stop. The cross-examiner strikes ‘pay dirt. He ought to 
leave the matter sit and on the basis of the witness’ statement argue the 
point to the jury. But the point is still a little obscure and he wants to 
make it better so he asks another question. It may be successful, in which 
event the cross-examiner has gained. On the other hand, the chances are 
that the question asked to clarify the point also discloses the examiner's 
train of thought to the witness and he not only doesn’t clarify the point 
but goes back and explains it and the cross-examiner loses the argument 
entirely. Any trial lawyer of experience can, without any difficulty, recall 
many painful experiences that illustrate the ‘‘one question too many.” 
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But suppose the witness has given some very damaging testimony that 
we feel cannot be permitted to go unchallenged. Parry a few questions 
with him. As we have seen above, even the eye-witness is not infallible and 
if you know your case there is some point in his testimony upon which you 
can maintain the issue. Establish it and drop him. It has been said that the 
‘bill in equity is a thrice-told tale; do not permit your cross-examination to 
be a twice-told one. In the vast majority of cases it is suicidal to embark 
upon a detailed protracted cross-examination of an honest, impartial, in- 
telligent witness when you have no ammunition but your own wit with 
which to do it. No one under these circumstances should go on a fishing 
expedition without some trusted bait. If he knows a fact favorable to you, 
develop it in-detail, giving the impression that you consider it important 
and the remainder of his testimony inconsequential. 


THE WHOLE TRUTH AND NOTHING BUT THE TRUTH 


The next witness is one of glib tongue, willing manner and a memory 
out of this world. In short, he comes to bury you, not to praise you. Here 
is your opportunity to help your case. He remembers exactly what hap- 
pened on April 13, 1948, the time, the place and those present. To his 
dying day he will never forget what was said. Does he remember anything 
that occurred on April 12, 1948? Well, no, he doesn’t and seems surprised 
that you asked such a silly question. Does he remember anything that 
occurred on April 14, 1948? Well, no, he doesn’t and is similarly sur- 
prised. Has he talked to anybody about the case? Not a soul until he talked 
to the lawyer yesterday. Sometimes they won’t even admit that. If testi- 
fying for the plaintiff, is he friendly to the defendant? He always bears no 
ill will toward the defendant; in fact, the defendant is a dear friend of his. 
Was he subpoenaed as a witness? No, he wasn’t. Did he come into court 
voluntarily at his own expense to give testimony against his dear friend? 

Ask him to repeat again what occurred on April 13, 1948. Sure 
enough, it’s letter perfect. Then start off on some other subject. Come 
back to his original tale but in the middle of it chronologically. Then go 
to the end of it and then to the beginning. By this time it is interwoven 
with contradictions. Then ask him to repeat it again from the beginning. 
Again it’s letter perfect. Did he make a different statement to Mr. Jones on 
April 13, 1948? Well, he might have but he doesn’t think so. Well, if he 
did, were the facts fresher in his mind on April 13, 1948, than they are 
now? You had better get this last question in quickly. 

Encourage him to make the testimony stronger. Lead him to exag- 
gerate. He will consider you a fool and he your master. Keep him feeling 
that way. Three drunken men in a Cadillac crashed into a tree, instantly 
killing all of them. The widow of one brought action under the Dram 
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Shop Act against the proprietor of the tavern where they purchased the 
liquor. Plaintiff’s testimony proved that they left this tavern about 11:15 
that night, that they were intoxicated at the time. They crashed about 15 
minutes later, five miles away. For the defendant the bartender testified 
that he saw them leave the tavern though it was Saturday night and the 
bar was crowded. They were sober. Through the glass pane of the front 
door he saw them standing on the sidewalk talking to the owner who had 
just driven up. Coincidental to say the least. 


Plaintiff cross-examined as follows: 


Q. And you say you saw them through the pane in the glass door 
talking to your boss on the sidewalk in front of the tavern? 

A. Yes, sir. 

Q. Well, have you forgotten the glass on the front windows right 
alongside of the door, couldn’t you see through that glass? 

A. Yes, sir. 

Q. Well, did you look through that glass also? 

A. Yes, sir. 

Q. And did you see through that glass also? 

A. Yes, sir. 

Q. Well, you forgot to tell us about that, didn’t you? 

A. Yes, sir. 

Q. Well, I suppose your boss came in the tavern after he finished talk- 
ing to these men, didn’t he? 

A. Yes, sir. 

Q. And he came over and talked to you, didn’t he? 

A. Yes, sir. 


Q. And he told you that he had just finished talking to them, naming 
them, didn’t he? 

A. Yes, sir. 

Q. And you and he discussed at that time how sober they were, didn’t 
you? 


A. Yes, sir. 


Thus, by having the questions put to him in this leading form the 
witness thinks that he has to answer them affirmatively to make the case 
airtight, when in fact, he is testifying to facts which just don’t happen in 
life as all of this was before the occurrence of the casualty. It was this same 
witness who, when asked on cross-examination, if he or any other bar- 
tender in his presence ever sold intoxicating liquor to a drunken man over 
this bar, piously proclaimed, ‘‘No, sir, never; it’s against the law.” 


A similar example is the case of the train crew who can testify in minute 
detail to the blowing of the whistle and the ringing of the bell every time 
there is a crossing accident. I even know of one case where the engineer 
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testified that there was a rule change as to the manner of whistling for 
crossings and that he did not know the exact date of the rule change, 
whether before or after the accident in question, but whatever the rule was 
at the time he remembered that he ‘“‘whistled according to the rule.” 


Do You HAVE AN OPINION, DocToR? 


The third witness is an expert. If he is the attending physician, handle 
him carefully. The treating expert should be distinguished from the testi- 
fying one. As to either, don’t let them explain. Remember you are the one 
asking the question—a decided advantage. If you have thoroughly pre- 
pared yourself on the technical aspects of the subject of their testimony, 
don’t feel that you are unequal to the task. If what the expert has testified 
to conforms to correct knowledge in the field, drop him. Don’t let him 
tell it again, or fill in on matters omitted on direct. If, however, he is 
extending accepted knowledge or wilfully testifying to matters without 
authority, examine him vigorously, and, if you have a thorough grasp of 
the subject, you can emerge the winner. 

In such case, address some questions using technical language, along 
settled lines which he must answer affirmatively. This makes a favorable 
impression on the jury and leads them to believe that you are not without 
knowledge of the subject. It also puts the expert upon inquiry. It gets 
him to thinking that perhaps he has gone too far and that you propose to 
expose him. His tendency will be to retract or “‘explain’’ some of his 
former statements. This is particularly true of the expert who has had 
some contact with the case other than solely that of a witness. 

If he has testified in answer to a long hypothetical question, rise and 
demand that he repeat the question. Few will ever recall it with any degree 
of accuracy or by a prompt reply evidence any particular familiarity with 
its makeup. Somewhere along the line the reporter will have to read parts 
of it to them. Their demeanor will not be that of their sufficient, easy, 
patronizing one of direct examination. Sometimes you will be taken aback, 
but that is life. Much depends upon the character of the witness you are 
examining. 

Always ask if the question had been previously read to them. Develop 
that they went over it with counsel before testifying. Did they prepare part 
of it? Did they change any part as originally submitted by counsel? What 
particular part do they lay the most stress on? Employ facts you propose to 
later develop in defense and ask them if they assumed these facts. Of course, 
they did not. If you feel strong in your position and it seems worth the 
gamble, ask them if those facts would alter their opinion. 

If there does not appear in the question a material fact in evidence about 
which there is little dispute, don’t put that question in by cross-examina- 
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tion. Remember your record. Cross-examine sufficiently to keep opposing 
counsel assured and then incorporate that fact in the hypothetical you pro- 
pound to your experts. 

In a case recently tried, a doctor gave a favorable answer to the hypo- 
thetical question but when he was asked to explain his reasons he incor- 
porated in the reasons for his opinion facts which were not in the hypo- 
thetical question. The cross-examiner was well prepared on the medical 
aspects of the case and he knew immediately that what had happened was 
that the doctor had prepared the basic facts for the hypothetical question 
but the lawyer had been unable to make some of the essential proof. Here 
is an example of the value of thorough preparation. After going over the 
facts contained in the reasons for the opinion and establishing their im- 
portance, the cross-examiner disclosed that the facts were not in the hypo- 
thetical question. The doctor insisted that they had been, so the hypothetical 
question was read by the reporter. You can imagine the consternation in 
the plaintiff's camp when the doctor inadvertently remarked, ““They were 
in the question when it was presented to me two days ago.” 


UNCERTAINTY IS THY NAME 


‘““ T have no other than a woman’s reason; I think him so because I 
think him so.’’ Thus, Lucetta in The Two Gentlemen of Verona. Re- 
member these words well, when you pause to consider whether you should 
cross-examine the next witness. And remember also Rufus Choate’s legacy 
to professional posterity: 





“Let me give you my dying advice—never cross-examine a woman. 
It is of no use. They cannot disintegrate the story they have once 
told: they cannot eliminate that part that is for you from that which 
is against you. They cannot combine, nor shade, nor qualify. They 
go for the whole thing; and the moment you begin to cross-examine 
one of them, instead of being bitten by a single rattlesnake, you are 
bitten by a whole barrel full. I never, excepting in a case absolutely 
desperate, dare to cross-examine a woman.” 


She was standing on the corner waiting for a bus to go down town to 
do some shopping when she was attracted by the noise of a moving car. Yes, 
it was the noisiest car she had ever heard. She told Mrs. Jones that very 
thing the first time she saw her. It whizzed past her going 50 miles per 
hour and struck a pedestrian who, in the cross-walk, was endeavoring to 
negotiate the street. “‘Isn’t it terrible the way people drive,’’ ““And by the 
way, how is dear old Mr. Smith, the plaintiff; I understand he was severely 
injured.’”’ ““You may cross-examine.”’ 

Now she knows nothing about any silly rule that requires a responsive 
answer to a question. She cannot comprehend that conversations are im- 
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proper and that she should confine herself to what she saw or knows of her 
own knowledge. How can she give you the facts if she is unable to tell 
what was said? She is impervious to and defiant of man-made institutions 
which seek to preclude her from telling what she saw the way she wants to 
and will tell it. She doesn’t understand why all this fuss of a trial. Why, 
the defendant was clearly to blame; she saw it herself. She has told every- 
one she has seen about the occurrence; and, with the aid of the “‘girls’” who 
weren’t there, has the facts quite well in mind. 

Also, she is ready for you. These same “‘girls’’ have told her all about 
their court experiences; how, when Mary sued Paul for divorce, Paul’s 
lawyer tried to insinuate and get Mary to say that she was in the habit of 
saying hello each morning to the milkman. Well, Mary had told Jessie 
that while it was true that she did say hello each morning to the milkman, 
she didn’t admit it to that terrible person representing Paul. After all, she 
had given the best years of her life to that man and she wasn’t going to 
admit anything that in the least degree would damage her case. 

And therein lies your only hope. They will never admit or retract a 
thing. Don’t think that you can get the witness now on the stand to admit 
that the car was going 49 miles per hour. However, you can get her to say 
that it was going 51 miles per hour. By handling her carefully and giving 
the impression that you are stupid you may get her to testify that the car 
Was going sixty miles per hour, and if the Lord has caused his countenance 
to shine upon you, she may triumphantly conclude that it was going “‘at 
least seventy miles per hour.” 

And don’t try to pin them down. It is the most hopeless of all human 
futility. And, of course, run right in and break them down! Arthur Train, 
in his book, ““The Prisoner at the Bar,”’ tells of an elderly woman who was 
the complaining witness in a prosecution for confidence game. The district 
attorney impressed upon her, before the trial, that the material point which 
she must bring out was that she gave money to the defendant because of his 
story that he would invest it in real estate. Sad to relate, counsel for the 
defendant felt it necessary to examine her, with this result: 


Madam, you say you gave the defendant money? 
I told him to put it into real estate and he said he would. 
. I did not ask you that. How much did you give him? 
I told him to put it into real estate and he said he would. 
But, madam, you do not answer my question. How much did you 
give him? 
I told him to put it into real... 
Yes, yes, we know that, answer the question. 
. estate and he said he would. 


>O> ODORO 


But this time the cross-examiner decided to run to cover. As the wit- 
ness left the stand and moved to her seat, she muttered audibly, so that the 
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jury could hear her, “I told him to put it into real estate and he said he 
would.” : 

They are intuitive, make no mistake about that. I have, in cross- 
examining them, carefully mapped out a plan of questioning, seemingly 
harmless, but buttressing the important question only to have them answer 
that important question about three questions ahead of its asking. They are 
resourceful and redoubtable even in the face of overwhelming odds. They 
fight to the last ditch. Consider the following by Sir Edward Carson (no 
neophyte by any means) of a woman witness who was supposed to have 
committed adultery, and was named as co-respondent in a divorce action. 
The husband had been trapped in her bedroom in the usual compromising 
position. Sir Edward made much of the fact that the errant husband's 
boots had been removed, and were reposing dutifully under the bed. 


Q. D’ye think, madam, it was right of you to allow this man to take 
off his boots in your room? 

Certainly, Mr. Carson, they were wet. 

But, madam, consider, he is a married man. 

I know that, but what difference did that make to his feet? 
Madam, ye’re trifling with the court. 

No, no, Mr. Carson, please don’t say such unkind things. 
Madam, I'll again ask you to remember that he was a married man 
and you were a single woman. 

I know all that, Mr. Carson, but I still can’t see what that has to 
do with his boots. 


Be OPOrO > 


In short, they are well nigh impossible. Your only hope lies in bring- 
ing out in bold relief those characteristics they possess and trust that the 
jurors, particularly the female ones, will be able to see the forest notwith- 
standing the trees. 


‘THE CAT AND MousE ROUTINE 


If the witness wants to talk, let him talk, remember, “‘a shut mouth 
catches no flies.’” How many times were you talking when you should have 
been listening? Time your important question to the humor of the wit- 
ness. If you want it answered favorably, let him score on you. Then, 
while he is flushed with victory, put it to him casually. Or let him leave the 
chair and start for his seat. Stop him and put it to him innocently and 
apologetically while he is still on his feet and in front of the jury. On both 
occasions the probabilities are that he will answer instinctively. Remember 
instinct suffices for truth; perjury requires cognition. Were it not so there 
would be no res geste rule. If you want some documents identified by the 
adverse party as his own, which you know you will never get if he reads 
every bit of them because of part of their contents, bide your time also. 
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Wait until the close of the day when everyone is worn out, tired and ready 
to leave, and the judge, looking at the clock, asks irritably, ““How much 
more time will you require for your cross-examination?’’ Then walk up 
to the witness with the papers, hand them to him and say, “‘This is all, 
your honor, merely some papers of the witness to be identified; it won’t 
take long for him to recognize these as his own.”’ And, if he hesitates, 
hurry him along, for the court and jury are with you. 

Suppose that you have in your possession documentary proof in the 
handwriting of the witness clearly contradictory of his testimony on direct. 
Or suppose you have movies or photographs which clearly refute his claimed 
injuries. Here’s where you are subjected to the real test. Decoy him by 
your faltering manner, look like you are on the ropes when he assures you 
again that he is positive about what he said and that there can be no ques- 
tion about it. Let his doctor step down in front of the jury and demon- 
strate how far his patient can bend when he says that he can only bend to 
his knees and you have movies showing he can touch the floor. 

Act like a fool and try to feel like one. In short, let them pour it into 
you. Then turn and suavely inquire if he would recognize his signature if 
he saw it. Reverse your demeanor and with an air of assurance ask him 
if his signature is on that document. If he starts to read it first, smile 
confidently and ask him if a reading of it will determine whether he signed 
it. Remind him that the question asks for his signature only. Ask him if 
he wrote certain things in it which you feel he will admit readily. If names 
are mentioned in it, ask him if he knows those persons. Get him to admit 
all of the non-impeaching matters. He will volunteer that he just finished 
saying the same thing. Then ask him to read it to himself. Then ask him 
to read it aloud. Then go over the impeaching matter in detail. Let him 
explain. When he has finished one explanation, ask him if he has another 
on the same point. He may have, and the explanations may be contra- 
dictory. After all, he hasn’t much time to think. Leave no room for 
explanation on redirect. From the time you confront him with the state- 
ment, give the impression by your demeanor that you consider him a 
perjurer. 

Keep your temper while trying to get the witness to lose his. There is 
method in your manner of examination. Remember that laymen go to 
plays and movies to see court trials. Yours is the real thing. The love of 
combat inherent in all of us fastens the attention of the jury upon the 
progress of the case. The atmosphere you create on behalf of your client 
will in a greater or lesser degree redound to his detriment or benefit. Be an 
actor and a sincere one. Above all, fairly glisten with sincerity. You can- 
not sell your case unless you have the appearance of having sold it to 
yourself. Stop with a victory. Don’t try to score more than once on the 
same witness. Remember Josh Billings’ advice: ““When you strike ‘ile,’ 
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stop boring; many a man has bored clean through and let the ‘ile’ run out 
of the bottom.” : 

And above all, persevere. Cross-examiners are made, not born. The 
way to learn to cross-examine is to cross-examine. By this I do not mean 
that you should not exhaust the literature on the subject. Every lawyer 
should possess a well-thumbed copy of the “Art of Cross-Examination” 
by Francis L. Wellman. Every lawyer should read all of Arthur Train’s 
works and no one should be without “Experience of a Barrister’s Life’’ by 
Sergeant Ballantyne and Barry O’Brien’s “Life of Lord Russell of Killo- 
wen.” An excellent work of extreme practical value is ““Cross-Examination 
of Plaintiffs in Personal Injury Actions” by Louis E. Schwartz of the New 
York Bar. So are ““You May Cross-Examine’ by Louis Herman and 
Mayer Goldberg of the Chicago Bar, and ““Trial Technique’’ by Irving 
Goldstein, the symposium “Successful Jury Trials,’’ and “Law and Tac- 
tics in Jury Trials’’ by Francis X. Busch, both also of the Chicago Bar. 


IT HAPPENS TO THE BEST OF THEM 


When you come away from a long but unsuccessful trial, heavily laden, 
and secure in the knowledge that some foolish question you asked on cross- 
examination contributed largely to the result, solace yourself by the follow- 
ing which happened to two of the greatest that ever lived. At a trial between 
certain music publishing houses, as to an alleged piracy of a popular song, 
Tom Cooke, a well-known actor and musician, was subpoenaed as an 
expert witness by one of the parties. On his cross-examination by Sir 
James Scarlett, that learned gentleman rather flippantly questioned him in 
this wise: 

“Sir, you say that the two melodies are the same but different. 
Now, what do you mean by that?” 

“To this Cooke promptly answered, ‘I said that the notes in the 
two copies are alike, but with a different accent, the one being in a 
common time and the other in sixth-eighth time; and consequently 
the position of the accent of the notes was different.’ 

“Sir James: “What is a musical accent?’ 

“Cooke: ‘My terms are nine guineas a quarter, sir.” (A laugh.) 

“Sir James (rather ruffled): ‘Never mind your terms here; I ask 
you, what is a musical accent? Can you see it?’ 

“Cooke: ‘No, Sir James.’ 

“Sir James: “Can you feel it?’ 

“Cooke: ‘A musician can.’ (Great laughter.) 

“Sir James (very angry): ‘Now, pray, sir, don’t beat about the 
bush, but explain to his Lordship, and the Jury, who are expected 
to know nothing about music, the meaning of what you call accent.’ 


[71] 








“Cooke: ‘Accent in music is a certain stress laid upon a particular 


note in the same manner as you would lay a stress upon a given word 
for the purpose of being better understood. Thus, if I were to say, 
‘You are an ass,”” the accent rests upon ass; but if I were to say, “You 


are an ass,’ 
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it rests on you, Sir James. 


Rufus Choate was trying a case involving an alleged assault and battery 
at sea on the deck of the Clipper ship Challenge. The mate testified as to 
the facts of the assault, and also to the effect that the night was very dark. 
Perhaps intentionally, Choate cross-examined for one hour without giving 
the witness a rest. This made him irritable and hence less cautious in his 
responses. Actually, it made the careful Choate less thorough in his 


questions. 
Q. Was there a moon that night? 
A. No, sir. 
Q. Did you see there wasn’t any moon? 
A. No, sir. 
Q. Then how do you know there was no moon? 
A. The nautical almanac said no, and I'll believe that sooner than any 


lawyer in the world. 


From this answer, Choate should have realized that the mate was well 
posted in his field. He should have known better than to have taken his 
ship through channels whose sand bars were uncharted to him. 


>O pO 


> OPOROD © 


. What was the principal luminary that night? 
. The binnacle lamp aboard the Challenge. 


Ah! You are growing sharp, Mr. Barton. 


. What in blazes have you been grinding me this hour for? To make 


me dull? 


. Be civil, sir. And now tell me what latitude and longitude you 


crossed the equator in? 

Sure, you’re joking. 

No, sir. I am in earnest, and I desire you to answer me. 
I shan’t. 


Ah! You refuse, do you? 


. Yes, I can’t. 


Indeed, you are the mate of a clipper ship, and are unable to answer 
so simple a question? 


. Yes, ‘tis the simplest question I ever had asked me. Why, I thought 


every fool of a lawyer knew that there ain’t no latitude at the 
equator. 








Or consider the story well known to all lawyers, whether it ever hap- 
pened or not, in which plaintiff’s counsel was attempting to disparage and 
cast suspicion upon the testimony of an expert called by the defendant. 
Toward the end of the cross-examination the attorney became sarcastic. 

“You are familiar, Doctor, with the symptoms of concussions of the 
brain?”’ 

“TI am,” replied the physician grimly. 

“Well, if you and I were riding in an automobile which ran into 
another automobile and our heads violently. bumped together isn’t it your 
opinion that we would suffer concussion of the brain from the impact?” 

““My opinion is,”” the doctor replied deliberately, “‘that I would suffer 
concussion of the brain but you would not.” 
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Announcements 


CORRECTION 


The Biographical Roster and Alphabetical Index in the April 1955 
Quarterly erroneously omitted Mr. Ray R. Christensen of Salt Lake City, 
Utah, who has been a valued member for several years. We extend our 
sincere apologies to him and ask that each member correct the 1955 Roster 
to read: 

SALT LAKE CITY, UTAH 
Christensen, Ray R., Univ. Utah, LL.B.; Phi Eta Sigma, Phi Kappa Phi; Adm. Utah Bar 
1944, U. S. Sup. Ct. 1950; Mem. Amer. and Salt Lake Co. Bar Ass’ns; Author “Res 


Ipsa Loquitur and Bottled Beverages,’’ in Ins. Law Journal 1951; Moreton, Christensen 
% Christensen, 433 Judge Bldg.; res. 1850 Yale Ave. 


OYEZ OYEZ OYEZ 


The Honorable Ben F. Cameron of Meridian, Mississippi has been 
appointed Judge of the United States Court of Appeals for the Fifth 
Circuit. For a number of years he has had a large Federal practice which 
eminently qualifies him for the Bench. He has been a member of the 
Federation of Insurance Counsel since 1950 and gave an address at the 
1954 Convention on “Federal Practice Practically Speaking.’’” We con- 
gratulate Judge Cameron on his selection, and extend to him our best 
wishes for a long and distinguished judicial career. 


In Memoriam 


The sudden death of Mr. George C. Bunge of Chicago on April 28, 
1955 was a distinct shock to his many friends and professional contacts. 
He was recognized as a “‘lawyer’s lawyer,’’ which was evidenced by the 
large portion of his practice devoted to appeal work in both the casualty 
and surety fields for other attorneys. For a number of years he was a 
member of the Federation of Insurance Counsel, attending several Con- 
ventions and contributing to the Quarterly, and his engaging personality, 
friendly smile and true friendship will be sorely missed. As an organization, 
we extend our condolences and sympathy to his bereaved widow and family. 
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